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GENERAL INTRODUCTION

The Declaration of Principles (DOP) has two fundamental features
which have to be kept in mind when considering the document. They are
firstly, that it aims at establishing interim arrangements which shall lead,
secondly, to a permanent settlement. What will concern us in this study are
the interim arrangements whose agreed framework for the interim period,
"is set forth in this Declaration of Principles." (article 2).

An inevitable conclusion that arises out of the study of the DOP is
that the interim arrangements are based on, and take as their starting point,
the situation as it existed in the Occupied Territories when the negotiations
began both in terms of the state of the law and of public administration.
That is to say that the Declaration of Principles comes to consolidate rather
than to replace the extensive legal and administrative changes which the
Israeli occupation has put into place during the course of its twenty-seven-
year occupation of Palestinian territories. For this reason it was necessary
to include in this study the material that appears in parts two and three.

Part two describes the history of the development of the law that
is applied in the Occupied West Bank starting from Ottoman times, through
the British mandate, the Jordanian period and ending with a description of
the main changes that were carried out to the law that existed when the
occupation began. This section is intended to give the reader a general
orientation to the legal situation in the Occupied West Bank and the main
general trends which determined the changes to the law brought about by
the Israeli military orders.

Part three deals with the three main topics which are focused on
in this study, the legislative process, public administration and the judiciary.,
In each case the legal situation as it existed under Jordanian rule, before the
beginning of the occupation, is described. This is followed by another
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section which describes the main changes that occurred after the
occupation, their effect on the legal situation and the changes that were
caused as a resuit of these changes in the law imposed by Israel. Part three
is intended to provide the reader with an understanding of the background
against which the DOP is drawn out and to which it makes reference.
Without an appreciation of this background it is difficult to understand fully
the DOP or to be able to put it in the proper historic and legal contexts.

Part one (which could logically have come as the last part with
parts two and three providing a background and an elaborate introduction},
deals with the Declaration of Principles itself also from the three angles of
the legislative process, public administration and the judiciary. It ends with
a discussion of the DOP and the legal status of the West Bank.

The second and third parts provide extensive detail regarding the
issues they cover. The Palestinian Self-Government during the interim
period will have limits on the powers it can exercise over the entire
Palestinian Territory and its inhabitants. However, to the extent that it is a
transitional authority exercising power during an interim stage which
should move towards a final settlement based on United Nations
Resolutions 242 and 338 which prohibit the acquisition of territory through
force, it has possibilities for arguing for an extension of its powers to
counteract and reverse those aspects of Israeli control which are leading
towards the consolidation of what Israel has gained through its position as
occupier of foreign lands. It is believed that the Palestinian authority will
be in a better position to put forward such arguments and make the most
of what is offered to it through the Declaration of Principles if it is fully
cognizant of the history of the changes affecting the law and public
administration brought about by the Israeli occupation. It is hoped that
parts two and three will provide such essential background.
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PART ONE

THE DECLARATION OF PRINCIPLES

I. The Declaration of Principles and Public Administration

When the occupation began, the Jordanian public administration
system was based on a three-tier system. The main features of this system
will be explained at length in part three. The occupation authorities did
away with the middle level, assumed all the powers of the executive in the
upper level, and transferred to Palestinian local government in the village
and municipal councils some of the powers under the third level.
Simultaneously with this, the settlers who lived in close proximity to the
Palestinians and within the same jurisdiction, were subject to the Israeli
government. They also ran the affairs of their local government according
to Israeli law which came to be applied to them through the guise of
military orders. These established units of local government that were
different from those under the Jordanian law. This dual system of public
administration assured unequal and discriminatory opportunities for both
the quality and extent of the development available to the two
communities. Part three section 2 describes at some length the evolution
of this dual system of public administration: one system for the Palestinian
inhabitants of the West Bank and another for the Israeli settlers.

As will be made clear in part three, these changes and the evolution
of the system applicable to the settlers developed over time. Much of it
took place after Israei signed the Camp David Accord in 1978. In 1981, the
Civilian Administration was established. In part three this is also described
in some detail. The significance of the establishment of the Civilian
Administration was in determining how powers were to be shared between
the civilian and military arms of the military government with a view to the
future transfer of those under the civilian branch, to Palestinians. lts other
significance was how it organized public administration of civilian matters
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so that the Palestinian and Israeli sides, even while living on the same land,
were not subject to the same jurisdiction. The Declaration of Principles
succeeded in consolidating all of this.

The israeli occupation being a legalistic administration, established
all these structures through legal instruments whose legatity, judged from
an international law point of view, was often questionable. However, the
Israeli government succeeded in conducting negotiations with the
Palestinians so that the legality of its actions over the past twenty seven
years of occupation were not in part subject to review and could not be
questioned. This was due in part to the distinction that was already
established from the terms of reference determined in Madrid whereby the
first phase of the negotiations would only be concerned with self-
government for an interim period. Therefore, it was argued by Israel that
any of the legal matters regarding the status of the territories and the
application of UN resolution 242 and 338 were postponed to the final
status negotiations. For the interim period, the Palestinian self-government
was to occur within the legal structures which Israel had created. The
authorities, which (according to article VI) were to be transferred to the
Palestinians, are presumably to be defined by and operated within the laws
and military orders that were legislated by Israel during the course of its
long occupation of the West Bank. Not only would the interim Palestinian
self-government not be able to review the military orders without Israeli
participation as an equal joint partner (article IX), the review of the
Jordanian laws, which were in force before the |sraeli occupation of the
West Bank, will also require joint participation.

In part three the public administration system under Jordanian rule
is described with special emphasis on the third tier, that of local
administration. The changes brought about to this system by Israel after its
occupation of the West Bank are described and so is the imposition of the
dual system affecting the lsraeli settlers. Here | shall complete my
observations on the public administration system and the Declaration of
Principles by analyzing how the lIsraeli settfements established in the
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Occupied Territories have been left untouched by the Declaration of
Principles.

In order to get the complete picture it is necessary to consider both
the Declaration itself and the agreed minutes which are attached 1o it.
Significantly, the signature of the parties was placed after both the
Declaration of Principles itself and the agreed minutes, to remove any
possible doubt that the agreed minutes constitute an integral part of the
agreement.

The explicit exclusion of the settlements from the jurisdiction of the
Palestinian authority comes in article IV which discusses jurisdiction. The
article states that "Jurisdiction of the Council will cover West Bank and
Gaza territory, except for issues that will be negotiated in the permanent
status negotiations.” These are defined by the following article V(3) as
excluding settlements.

There are possibilities for arguing that the jurisdiction of the interim
self-government includes the settlements, since according to article IV "the
two sides view the West Bank and the Gaza Strip as a single territorial unit,
whose integrity will be preserved during the interim period." However,
they are compromised by section B of the agreed minutes where it is
indicated that "itis understood that: 1. jurisdiction of the Council will cover
West Bank and Gaza Strip territory, except for issues that will be negotiated
in the permanent status negotiations: Jerusalem, settlements, military
locations and Israelis."

It should be pointed out here that the definite article is left out
when the jurisdiction of the Council is defined. According to article IV it
will “cover West Bank and Gaza Strip territory ..." Whereas the definite
article is returned in the sentence specifying that the two sides "view the
West Bank and the Gaza Strip as a single territorial unit..." it is left out
again in the agreed minutes where it is stated that it is understood that the
jurisdiction of the council "will cover West Bank and Gaza Strip territory
except for issues etc ..."
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The exclusion of the settlements is also explicitly excluded from the
exercise by the Palestinian self-government authority of the powers
transferred to it. These are enumerated in article VI(2). Section B{2) of the
agreed minutes which make it clear that "the Council’s jurisdiction will
apply with regard to the agreed powers, responsibilities, spheres and
authorities transferred to it." The transfer will not be open-ended and will
have to be within the agreed framework of the Declaration of Principles
which states explicitly that the settlements, Jerusalem and the settlers are
excluded from the jurisdiction of the interim Palestinian self-government.

Similarly, residual powers will remain within the jurisdiction of the
Israeli government. Article VII(5) states that "after the inauguration of the
Council, the civil administration will be dissolved, and the lIsraeli military
government will be withdrawn.” The agreed minutes regarding this article
state that "the withdrawal of the military government will not prevent Israel
from exercising the powers and responsibilities not transferred to the
council.” In addition, in the agreed minutes to annex Il, itis stated that "it
is understood that subsequent to the Israeli withdrawal, Israel will continue
to be responsible for external security, and for internal security and public
order of settlements and Israelis ..." The implications of these provisions are
detrimental. As will be pointed out below, in the case of the judiciary, for
example, the Israeli settlements as regards civil matters, fell within the
jurisdiction of the Palestinian courts. Israel could not make a formal legal
case consistent with its position that the occupied areas had not been
annexed to Israel justifying the application of lIsraeli law over the
settlements or their inclusion within the jurisdiction of Israel’s judiciary in
civil matters. Now, however, it is agreed by both sides that the government
of Israel will exercise in a direct manner jurisdiction over the Israeli
settlements established in the Occupied Territories as well as over the
settlers living there.

What is clear, therefore, is that some of the powers and
responsibilities of the civil administration, which had already excluded
jurisdiction over the Israeli settlements, will be given over in part to the
Palestinian Authority as will be decided in the interim agreement to be
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negotiated between the two sides. But, in all cases it will not be possible
to transfer to the Palestinians anything to do with the administration of the
settlements because these have been excluded altogether and can only be
the subject of negotiation during the final status.

As to the possibility of disturbing the present status quo through
legislation, (for example by canceling the military orders that established
the regional and local councils of the settlements and introduced Israeli law
in the form of military regulations), this is not possible since the review can
only be carried out jointly with the Israeli side which will veto such an
attempt.

Finally it should be noted that when it is said that: “authority will
be transferred to Palestinians on the following spheres" (article V1), it is not
clear whether the scope of these authorities and their definition is as re-
defined by the Israeli authorities when the Civilian Administration was
established or whether it will be according to the structures established by
Jordanian law. This is a matter of vital significance. It is one thing if the
point of reference is the body of Jordanian law and the public
administration structures that it created, or if it is the Israeli military orders.
It is quite clear that the Israeli negotiator took great care in ensuring that
nothing that the Palestinian side can do after it assumes responsibilities over
the civil affairs of the inhabitants living in the West Bank will alter in any
manner the dual system of governance now in place in the West Bank
separating the public administration of the Palestinians from that of the
Israelis living in the same area of land.

Il. The Declaration of Principles and the Judiciary

The only explicit reference in the DOP to the judiciary is in article
VIl on the interim agreement where it is stated that the interim agreement
which the Israeli and Palestinian delegations will negotiate shall specify,
among other things, the independent Palestinian judicial organs. It is not
stated what will be the jurisdiction of the judiciary under the interim
Palestinian self-government. The only explicit references are to what is
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generally exciuded from all aspects of Palestinian self-government namely
Jerusalem, settlements, military locations and Israelis.

When Israel occupied the West Bank, the territorial jurisdiction of
Jordanian courts covered the entire area, Soon after the lsraeli occupation,
the process of usurping the powers of the courts began. {The process is
described more fully in part three, section Ill). The process was two-
pronged. The main transfer of powers from the non-military courts to the
military courts took place through the issuing of military orders. Thus,
Military Order 378 gave the military courts concurrent jurisdiction over all
criminal matters and Military Order 164 deprived the non-military courts
of the right to accept any court action against the state of Israel, its agents
or its employees. Military appeal committees were also established and
appeals which had previously been heard by the non-military courts such
as tax disputes, were transferred to them.

The other manner in which the jurisdiction of the courts was
diminished was less official. Legally and officially, the court had jurisdiction
over a Jewish settlement which was established within the geographic area
of its jurisdiction. In fact non-military courts staffed by Palestinian judges
have on several occasions heard cases against residents of Jerusalem’.
While unable to prohibit this through official legal action and not wanting
to be accused of confirming the de facto annexation of these areas
inhabited by Israelis to Israel, the military sent circulars to the courts
prohibiting them essentially by fiat (since these circulars were not based on
any law nor did they refer to any) from accepting cases against Ysraeli
settlers. The development of this matter as evident from the circulars sent
by the military to the courts is revealing. The first was on 19 june 1979
(circular number 3/795) in which the officer in charge of the judiciary

' See for example Criminal Appeal Case number 704/87 at the Ramallah Appeal Count where the court
rejected the defence that the Ramallah court of First Instance did not have jurisdiction to hear this case
because the accused was a holder of an Israeli Jerusalem identity card. The court reached the same
conciusion in Criminal Appeal case number 923/87 before the Ramallah Appeal Court, and Criminal
Appeal Case number 815/87 also before the Ramallah Appeal Court and Criminal Appeal case number
68/87.
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informed the courts in the West Bank that in case they meet with
difficulties in serving process on persons in Israel, they can send the papers
to him and he will carry out the service. Then on 22 January, 1983
(circular number 49/58) the same officer informed the courts that they
could get assistance from the police who could accompany the process
server to the Jewish settlements if the process server finds difficulty in doing
so alone. Then on 1 November 1978 (circular number 3/1244) the Israeli
officer informed the courts that they may not open any criminal file against
holders of Israeli identity cards and that all such complaints and files must
be referred to the police who will then submit them to israeli courts. This
was followed by circular number 3/63 (which is dated 11 January 1979).
The circular refers to what appeared in circular number 3/1244 referred to
above, and attempts to justify and amend it in the following terms:

"First: the reason for the prohibition against the registration of
complaints against holders of Israeli identity cards is due to the difficulty of
bringing them to the court and trying them before the courts of the area.

Second: In the following cases and after obtaining a special
permission from the police it is possible for prosecutors to complete
investigation and other proceedings in the area:

1. If the person holds a Jerusalem identity card but resides in the
area {by which is meant the West Bank} and has committed the offense in
it.

2. If the person resides in Israel but committed the offenses in the
area {by which is meant the West Bank} along with others who hold
identity cards from the area and reside in it.

In the above two cases it is possible to register the complaint and
take the necessary legal proceedings after coordinating with the prosecutor,
the attorney general or the officer in charge of the judiciary directly."

What we can conclude from the above is that until the Declaration
of Principles, the non-military courts legally had jurisdiction over the
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settlements although in practice it was not possible for them to practice
their jurisdiction.

What will then be the jurisdiction of the courts during the interim
period? Much of course, will depend on the fate of the military orders
which had in the first place brought about the reduction in the jurisdiction
of the courts. According to articie IX(1), the Palestinian self-government wifl
be "empowered to legislate, in accordance with the interim agreement,
within all authorities transferred to it." According to article VIK2) quoted
above, this included the "independent Palestinian judicial organs”.
However article 1X(2) declares that "both parties will jointly review iaws
and military orders presently in force in remaining spheres.” This means
that until such a review takes place, the military orders shall remain in
force. These include, of course, those orders which resulted in a substantial
reduction of the jurisdiction of the non-military courts. It should also be
stressed here that this review must be done jointly with the Israelis who
would therefore have veto power over which of the military orders may be
subject to change or deletion. As already noted above, the lIsraeli
participation in such a process also includes review of the Jordanian laws.

The Declaration of Principles constitutes only the "agreed
framework of the interim period" (article I1). The interim agreement was still
being negotiated at the time when this study was prepared. According to
article VII(2) the interim agreement was to specify, among other things, "the
independent Palestinian judicial organs." In part three section 3, the
independence of the judiciary as it was ensured under the law during the
Jordanian period is described. The changes that occurred to this area of the
law which resulted in compromising the independence of the judiciary
during the Israeli occupation are also described. These changes have to be
carefully considered when determining whether the objective of
establishing an "independent" judiciary as is specified in the DOP is
structurally possible since this has to be achieved within the agreed
framework- a question which must concern any future Palestinian authority.
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[Il. The Declaration of Principles and the Legislative process

According to the Declaration of Principles, the Interim Agreement
which will be negotiated by the Israeli and Palestinian delegations, will
specify, inter alia, "the legislative authority in accordance with article 1X
below." This article states that “The Council will be empowered to
legislate, in accordance with the Interim Agreement, within all authorities
transferred to it." These authorities are specified by article VI(2) as being in
the following spheres:

- education and culture.
- health,

- social welfare.

- direct taxation.

- tourism.

In the same article it is mentioned that “the Palestinian side will
commence in building the Palestinian police force, as agreed upon". This
would mean that the Palestinian authority is also empowered to legislate
regarding this sphere as well. The article then continues that "pending the
inauguration of the Council the two parties may negotiate the transfer of
additional powers and respensibilities as agreed upon.”

Part three of this study describes in detail the process of legisiation
under Jordan and the changes that affected it after the Israeli occupation.
The concentration of the legislative powers in the hands of the area
commander after 1967 achieved through Military Order number 2, (which
is discussed in part three, section two) enabled this officer to legislate in
the form of military orders a substantial body of "laws" which have affected
large areas of the life of Palestinians in the Occupied Territories. It is not
clear what will be the fate of Military Order number 2 during the interim
phase. It is also not clear whether the power of the military commander to
legislate in those areas that have not been transferred to the Palestinian
authority will continue to apply during the interim period.
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These questions should be considered taking into consideration the
provisions of Article 1X(2) of the DOP which states that "both parties will
review jointly laws and military orders presently in force in remaining
spheres.” Whereas the Palestinian Council will have the power to legisiate
in those spheres transferred to it, the review of existing legistation in other
spheres must be accomplished through the participation of both parties.
Whether it will be possible to determine with a sufficient amount of
precision to which sphere each particular law or military order relates, is
doubtful. Who will have the power to review those laws and orders which
address the matters within the spheres transferred to the Palestinian Council
and at the same time other spheres not yet transferred? It is to be expected
that many such difficulties will be encountered in the application of the
DOP.

Part three also discusses the legislative process under jordan and the
changes brought about as a result of the occupation at length. The
separation that was achieved in this regard between the lsraeli settlers and
the Palestinian inhabitants is also highlighted. The continuing challenge of
the Palestinian transitional Self-Government will be how to use the limited
legislative powers accorded to it under the Declaration of Principles, to
alter in some fundamental manner the structures which it will be inheriting
when it assumes its limited control over the civilian affairs of Palestinians
in the Occupied Territories.

IV. The Declaration of Principles and the Status of the West Bank

The DOP aims at establishing interim arrangements which shall
lead to a permanent settlement. This is stated explicitly in the DOP itself
in article one. This article defines the aim of the negotiations as "amongst
other things {establishing} a Palestinian Interim Self-Government Authority,
the elected Council ... for a transitional period not exceeding five years -
The Declaration then goes on to indicate that this transitional aim should
lead "to a permanent settiement based on Security Council Resolutions 242
and 338."

The Declaration of Principles 12



What these resolutions declare is the inadmissibility of the
acquisition of territory by force. The question that is not answered is the
following: when resolution 242 is enforced and territory is returned who
should it be returned to? This introduces the question of sovereignty.

It is not the place here to discuss the issue of sovereignty which is
complicated on both legal and political grounds. What | would like to
discuss here is the legal consequence of the severing of ties between Jordan
and the West Bank which took place in 1988, There is a general conviction
that this was an action that has resulted in a conclusive legal change in the
status of the territory and its legal relationship to Jordan. Such an
assumption should not remain unchallenged.

I do not want here to discuss the political significance of the act of
severing the ties between Jordan and the West Bank. The discussion here
is confined only to the question of the legal consequence of this action,

First | shall start by outlining how the Palestinian residents of the
West Bank came to have Jordanian citizenship.

Pursuant to article 3 of the Law of Jordanian Citizenship, number
6 of 1954, Palestinians from the West Bank, including East Jerusalem, were
granted citizenship in Jordan. Article 3 provided, inter alia, that the
following persons are considered citizens: any holder of Palestinian
citizenship, not of Jewish faith, who before 15 May 1948, was habitually
residing in the Hashemite Kingdom of Jordan between 20 December 1949
and 16 February 1954; or who obtained Jordanian citizenship or passport
according to the Jordanian Citizenship Law of the 1928 and its
amendments; or any person bom to a father who holds Jordanian
citizenship; or whose mother is a citizen of Jordan and whose father’s
citizenship is unknown or has no citizenship or whose father is unknown.
Therefore, Palestinians residing in the West Bank including East Jerusalem,
became citizens of Jordan by virtue of the Jordanian Citizenship Law of 6
February 1954 and not because of the East Bank-West Bank Union Joint
Resolution issued subsequently by the |ordanian Parliament on April 24,
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1954, The joint resolution, like the King’s speech of July 31, 1988 which
is discussed below, are political documents which do not have the force
of law. The Jordanian Citizenship Law was not amended after the King’s
speech to put into law the policy outlined in that speech.

According to Chapter 5, Articles 18 & 19 of the fordanian
Citizenship Law of 1954, a person will lose his Jordanian citizenship or
have it canceled only if the person serves in a foreign army and refuses to
leave that army after being asked to do so by the Jordanian government;
serves in the civil service of another state and refuses to leave such service
after being asked to do so by the Jordanian government; serves a hostile
state; commits an act against the security of Jordan; or, has obtained
citizenship under false documents.

Second The legal consequences of the Speech of King Hussein
regarding the severing of ties with the West Bank.

The speech of King Hussein of Jordan on july 31, 1988, was a
statement of policy. According to Article 91 of the Jordanian
Constitution? the prime minister must submit the draft of every law to the
parliament which has the right to accept, amend or refuse the draft. If the
draft is approved by the parliament it is then sent to the King for
endorsement. After a law is endorsed, it must be published in the Official
Gazette. Thirty days after publication a law becomes effective. The King's
speech was never so published and it has never been enacted into law.

In this speech of 31 July, 1988, King Hussein did not indicate that
the process of severing the links between Palestine and Jordan are
completed as of any specified date. The speech also indicated that these
steps are initiated at the request of the Palestine Liberation Organization.
The speech did not state that West Bank Palestinians no longer retain the
rights and obligations of Jordanian citizenship.

2 gee the discussion of the legislative process under Jordanian law in Part Ill section 1.
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On 20 August, 1988 pursuant to the King’s speech, the prime
minister of Jordan issued certain new regulations which have also been
taken as proof of a legal change regarding the Jordanian citizenship of the
Palestinian residents of the West Bank. Under Article 94 of the
Constitution, the prime minister or the Council of Ministers has authority
to make temporary laws in three limited circumstances: cases of general
emergency; times of war and emergency; and, the need for urgent
expenditures. The prime minister has no authority to alter the citizenship
law or any other law by issuing a statement. His statement cannot therefore
be taken as evidence of a change in the law.

The High Court of Justice in Jordan heard an appeal on 22 January
1991 submitted by Samar Hussam El Kour, a Jordanian citizen residing in
the West Bank. She was appealing the refusal of the Jordanian authorities
to renew her passport. The High Court refused her appeal. However from
going over the decision of the court it appears that the Court did not look
into the legal weight of the King’s speech or the instructions made by the
Jordanian Government subsequent to it. Instead it confirmed the
administrative decisions without considering the legal merit of the action
on which they were based and from which they purported to derive their
tegality. The court decided that “not every holder of a Jordanian passport
is necessarily a Jordanian national." The court did not make a thorough
interpretation of the meaning of this finding and its basis in the law. This
leads me to believe that the decision of the High Court in this case does
not have any bearing on the conclusions which | drew on the legality,
according to Jordanian law, of the decision to sever ties between the West
Bank and Jordan.
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Conclusion

It is clear that the DOP does not create a new constitutional change,
this may come about after the final status negotiations. As to their starting
point, the arrangements for the transitional period take the legal and
administrative situation as it stood after twenty seven years of occupation
and intensive changes to the law brought about by the Israeli occupation.
But this transitional phase "for a period not exceeding five years," should
lead "to a permanent settlement based on Security Council Resolutions 242
and 338" (article 1).

The principle on which UN resolution 242 is based is the
"inadmissibility of the acquisition of territory by war." The Palestinian side
can argue that any arrangements agreed to in the DOP which will result in
the consolidation of Israeli gains will go against both the spirit and intent
of the Declaration signed by the two sides.
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PART TWO

THE DEVELOPMENT OF THE LAW WHICH THE PALESTINIAN
INTERIM SELF-GOVERNMENT WILL ADMINISTER

It has been repeatedly claimed that the laws in force in the West
Bank are a confused amalgam of laws from different periods. It is true that
some of the laws naw in force in the West Bank date back from the last
century. This in itse!f is not peculiar to the legal situation of this area alone.,
The laws of many countries around the world go back to long historical
roots. The problem regarding the legal reality that is faced here is not the
inability to determine which law applies to any particular situation. It is that
during the last quarter of a century, the power to make new laws and
amend existing ones was in the hands of the area commander in charge of
the army of occupation and whenever new laws were introduced and
changes in existing laws made, they did not in most cases reflect the
interest of the local population often serving interests antithetical to its own
wellbeing. To help the reader acquire a general sense of how the law that
is how in force in the West Bank developed, this part presents a general
historical review of the development of the law from the Ottoman times to
the present.

1. The Ottoman Period

The Ottoman period extended from 1517 to 1917. During this time
the laws that came to apply were legislated by the parliament in
Constantinople. Palestine was not considered as one administrative unit.
Different parts of the country were subject to different Sanjaks.*

? An Ottoman Administrative Unit.
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By the nineteenth century the influence of legal developments
occurring in Europe were beginning to be felt in the Ottoman Empire.
Under the influence of the French system the codification of certain laws
began to take place. In 1857 laws pertaining to land were codified in one
code which continues to be largely in force today. Similarly the civil Code
was also codified during this period and large parts of this code are still in
force now in the West Bank. Other laws that were codified then, such as
criminal law and criminal procedure have long been replaced.

Three categories of law can be identified from the Ottoman period.
These are as follows:

a. Moslem and non-Moslem Religious Law;

b. Civil and Customary Law;

c. Capitulatory Law.

a. Moslem and non-Moslem Religious Law

Different religious communities were allowed to exercise
jurisdiction over their own members under the Ottoman rule. The religious
laws and tribunals of the Christian Communities were therefore recognized
and their jurisdiction varied according to the charters granted to them. The
matters falling under Moslem religious law were questions of personal
status such as marriage, divorce and succession. The different religious
communities had exclusive jurisdiction in all religious matters including
marriage, dowry, alimony and divorce. The tribunals of certain
communities were also allowed to determine cases of inheritance. The law
applied was the religious law of the community and the judgements
rendered by the tribunals of the communities within the limits of their
jurisdiction were executed by the Ottoman authorities.

b. Civil and Customary law

The principles of the civil law were drawn from the contemporary
French codes so far as this did not contradict the Moslem doctrine. French
models were also followed in drafting the penal code, the codes of civil
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and criminal procedure, as well as the commercial and maritime laws. The
Civil Code (commonly known here as the Mejelle) included dispositions,
contracts, torts, the law on movable property and evidence.

¢. Capitulatory law

This category of law comprised the body of rules applicable to
foreigners in the Ottoman Empire. In accordance with the capituiations
concluded by the Porte with European Powers, most questions affecting
foreigners, not only as regards personal status or religion but also relating
to any criminal or commercial matter, were not triable befare the ordinary
tribunals but reverted to the jurisdiction of the Consular Courts of the state
of the foreigner concerned. With the establishment of the British Mandate
all capitulations entered with the Porte were abolished.

2. British Mandate - 1922 to 1948

The major determinant that influenced the course of the legal
changes during the period of the British Mandate were the terms of the
mandate itself. In the preamble to these terms the role of the British
government is specified in the following terms:

"The mandatory should be responsible for putting into effect the
declaration originally made on November 2nd, 1917, by the government
of His Britannic Majesty, and adopted by the said Powers, in favor of the
establishment in Palestine of a national home for the Jewish people..."

Article one vested the mandatory with "full powers of legislation
and of administration, save as they may be limited by the terms of this
mandate."” the Mandatory would "so far as circumstances permit, encourage
local autonomy.”

In pursuit of the above objective, the mandatory (according to

article 4 of the terms of the Mandate) was to recognize as a public body
"for the purpose of advising and cooperating with the Administration in
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Palestine in such economic, social and other matters as may affect the
establishment of the Jewish national home and the interests of the Jewish
population in Palestine,” an appropriate Jewish agency,

In 1922, the Palestine Order-in-council was issued. For the duration
of the British Mandate in Palestine this document acted as the constitution
of the country. It was issued by "His Majesty, by virtue and in exercise of
the powers on his behalf by the Foreign Jurisdiction Act, 1890, or
otherwise, in His Majesty vested..." It repeated in the preamble that the
Mandatory was entrusted with the administration of the territory of
Palestine. The preamble then stated that: "Whereas the Principal Allied
powers have also agreed that the Mandatory should be responsible for
putting into effect the declaration originally made on November 2, 1917,
by the Government of His Britannic Majesty, and adopted by the said
Powers, in favor of the establishment in Palestine of a national home for
the Jewish people..."

The Order-in-council was in eight parts. Parts two and three dealt
consecutively with the executive and legislature. Part four with the
application of certain British Statutes, and part five with the judiciary.
According to the Order-in-council, the official languages under the Mandate
were English, Arabic and Hebrew. "All ordinances, official notices and
official forms of the Government, and all official notices of local authorities
and municipalities in areas to be prescribed by the order of the High
Commission, shall be published in English, Arabic and Hebrew." (article
82).

The period of the Mandate was one of extensive legislative activity.
A year after the Mandate began article 17 of the Order-in-council, was
amended to empower the High Commissioner with "full power and
authority ... to promulgate such ordinances as may be necessary fof the
peace, order and good government of Palestine..." This general authority
was limited by the prohibition against issuing any ordinance "which shall
be in any way repugnant to or inconsistent with the provisions of the
Mandate...."

The Development of the Law 20



The Government of the mandate preserved the laws that were in
force when the mandate began. Most prominent amongst these was the
Cttoman Land Code of 1858. However, the code was subject to several
amendments over the years as well as to interpretation by the courts. Other
codes such as the criminal law and procedure as well as civil procedure
were repealed and replaced by laws modeled after Egyptian legislation
which in turn was inspired by the French legal system. The effect of the
legislation issued during the British mandate is still evident in the laws that
remain in force from that time such as the Civil Wrongs Ordinance as well
as laws that were replaced by the Jordanian regime by enactments which
were closely fashioned after the British mandatory ordinances.

3. The Jordanian Period - 1948 to 1967

The unification of the East Bank with the West Bank only took place
in 1950. From 17 May 1948 until 2 November, 1949 the West Bank was
placed under Jordanian military rule. The military rule was then replaced
by a Civilian Administration by virtue of the Law Amending Public
Administration Law in Palestine, number 17, of 1949. According to article
2 of this law, the King assumed all the powers that the King of England, his
ministers, and the High Commissioner of Palestine enjoyed by the Palestine
Order-in-Council of 1922, The other relevant articles in this law were the
following:

1. The King could appoint one person or more as Chief
Administrative Officers in the West Bank (articie 3).

2. All laws regulations and orders that were applicable in Palestine
until the termination of the Mandate shall remain in force until repealed or
amended (article 5), and,

3. The Jordanian Official Gazette shall replace the Palestine Gazette
{article 7). '

In 1950 the first general elections were held in both the East and
West Banks and the first Joint Jordanian Parliament with twenty members
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from each bank, met together with a Jordanian Senate and unanimously
declared:

First: To confirm the unification of both banks of the Jordan river in
one state called the Hashemite Kingdom of Jordan having as its head H.M.
King Abdullah, and to be ruled by a constitutional representative body
where all citizens shall enjoy equal rights and bear equal responsibilities;

Second: To affirm the preservation of all Arab rights in (Palestine)
and the defense of all these rights in all available legitimate means, without
prejudice to the final settlement of its just cause;

Third: To refer this resolution for ratification by HM the King and
that it shall become binding upon his signature;

Fourth: This resolution shall become binding as soon as it is ratified
by the King.

On 8 January, 1952, a new Jordanian Constitution was put into
force. Most of the Laws that are now in force in the Occupied West Bank
originate from the period of the Jordanian rule. Some of these were
modeled after the British Mandate laws with minor appropriate
modifications, while others were influenced by the legal systems of mainly
Egypt and in some cases Syria and Lebanon. The precedents of the court
continued to play a role and to be followed. However, since most of the
judges (with the exception of those who had been trained at the Law
Classes in Jerusalem which were supervised by the British Mandatory
Government) obtained their legal education in Egypt, Syria or Lebanon, the
principles of the continental system of law, which was prevalent in these
countries, came to dominate and determine the direction which the courts
followed.

4. The Israeli Occupation - 1967
The period of the Israeli occupation was also one when a relatively
large number of military orders were issued adding to and amending

existing legislation, and yet there was no attempt by the Israeli occupier to
bring about a fundamental change to the existing legal system. The
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Jordanian law continued to be the law in force except as amended. In the
area of security, significant additions were made but in civil matters the
amendments tended to be minor.

From 1967 when the occupation began until 1971, about 200
military orders were issued. These laid the foundation of the occupation.
Most of these orders extended military jurisdiction over diverse facets of life
in the Occupied Territories. The military government was given ful! control
of all transactions of immovable property, the use of water and other
natural resources, the power to expropriate land, and the authority to
operate bank. In addition, the orders made illegal the import and export of
agricultural products to and from the West Bank without military
permission. Drivers’ licenses, travel permits and licenses to practice a
variety of professions such as law, accountancy and land surveying (Orders
260, 437 and 54) also came to require the approval of the military
authorities. Moreover, during this period the system of control through
identity cards was initiated, as was control over the municipal councils
(Order 194} and over the village councils (Order 191).

During this period the main security legislation was passed. Order
number 3 was replaced by Order 378 which established the military courts
and defined the security offenses as well as the procedure for arrest and
detention to be followed. Order 101 had far-reaching consequences in the
suppression of persons and public freedoms. It prohibited the congregation
of ten or more people in one place where "a speech is heard on a political
subject... or who are gathered for the purpose of deliberating on such a
subject.” It also prohibited the oral or written publication of any material
with potlitical connotations.

Relations between the West Bank and Israel were also legislated
during this period. Matters of conflict of law between Israel and the West
Bank as well as of enforcement of judgments made by the judiciary in the
two areas were organized.
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The legal system in the West Bank was also reorganized and the
military courts as well as the military appeal committees were given
jurisdiction over matters which had been under the civilian courts. Israeli
attorneys were also allowed to practice in West Bank courts by virtue of
Order 145.

From 1971 to 1979, the area commander, as the sole legislator,
placed particular emphasis on facilitating Jewish settlements in the West
Bank and provided a separate administration for these settlers different from
that of the Palestinians. Jewish regional councils were established by Order
783.

Much emphasis was also placed on land acquisition and use. Order
59, regarding public land, was amended to facilitate easier acquisition of
larger areas of land. A department for what Order 569 called "special
transactions in land", was established to register lands which were declared
public land. The law regarding land use planning was subject to
fundamental alterations through Military Order 418. Order 419 transferred
to a military officer the power to remove the restrictions placed under
Jordanian law on foreign bodies to buy lands in the West Bank and
proceeded to declare certain foreign bodies exempt from these restrictions.

The period from the signing of the Egyptian-Israeli peace treaty in
1979 to 1981 was characterized by a greater influx of Israeli settlers into
the West Bank than in any previous period. The military orders issued in
this period emphasized matters of public administration and of organizing
the affairs of Israelis living outside the territory of Israel and linking them
to Israel. The orders issued during this period were concerned with
realizing the following objectives:

1. Tightening the links between Israeli citizens living in the Occupied
Territories and Israel by extending Israeli law to the Jewish settlers
and excluding them from the jurisdiction of the West Bank courts.

2. Organizing the administration of Jewish settlements to make it
consistent with the local government in Israel. Thus Jewish local
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councils were created by Order 892. The Israeli law was introduced
as the law applicable in these units of local government in the form
of regulations issued by virtue of these two military orders.

3. Reorganizing the military government in the West Bank and giving
some of its functions to the newly established Civilian
Administration (Order 947).

The period from 1981 to the present, reflected greater concern in
increasing the control over financial transactions and institutions. Thus, a
number of orders were issued restricting the flow of money to the West
Bank and the Jordanian law of Banking was subjected to fundamental
changes that allowed for the re-opening of Arab Banks while placing them
under the control of the Israeli Central Bank. Tax laws were amended
extensively and value added tax was introduced as a new tax.

The Israeli occupation has tended to be legalistic, The occupation
authority has refused to be bound by the provisions of the Fourth Geneva
Convention and many of its actions and policies (especially the policy of
settlements) go beyond what international law permits an occupier to do,
It also has tended to ground its actions in legal provisions if not the existing
Jordanian law, then military orders which were issued to provide the legal
grounds for the action of the military authorities.

5. Conclusion

The laws in force now in the Occupied West Bank are mainly
Jordanian laws which have been amended or in some cases replaced by
Israeli military orders. Some of the legislation that was in force when the
Israeli occupation began, had its origin in Ottoman or British Mandate
times. Every legislative period built on the period preceding it. It is not a
difficult tasks to identify which law applies in every case. Indexes indicating
which law applies and how each law has been amended are available,
both, for the Jordanian laws in force as well as for the military orders. Over
the years many legal disputes between the population under occupation
and the Israeli military authorities were based upon the divergent
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interpretations which the military imposed on local laws. Examples of this
are the interpretations of certain sections of the Ottoman Land Code. The
Israeli authorities have claimed that when the Palestinian claimant is unable
to establish continuous use of his land for ten consecutive years, then,
according to the Ottoman Land Code, which remains in force, his fand is
deemed to have become public land. Military Order 59 enables the
Custodian of Public Land to take control of this land which is then, in the
majority of cases, handed over for the exclusive use of the settlers. Many
studies have been written presenting the Palestinian point of view and
responding to the legal basis of the Israeli arguments. Other examples
include the controversy that has arisen during different periods as to
whether the British Defense (Emergency) Regulations of 1945 were part of
the law when the lsraeli occupation began in 1967. Israel has based its
deportation orders as well as the orders to demolish homes on these British
Regulations. Except for such questions of interpretation, determining which
law is applicable is not one of the difficulties that arise in the course of the
work of a legal practitioner operating within the legal system in force in the
Occupied Territories.
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PART THREE

. THE LEGISLATIVE PROCESS
A. The Legislative Process in the West Bank Prior to 1967

Two kinds of Laws were possible to make according to the
Constitution of the Hashemite Kingdom of Jordan of which the West Bank
formed an integral part until 1967: regular laws passed by Parliament and
provisional faws not passed by Parliament. | shall describe here the process
by which each of these two types of laws were passed.

1. Laws passed by the Patliament

According to article 25 of the Constitution of the Hashemite
Kingdom of Jordan of which the West Bank formed a part until 1967:

The Legislative power shall be vested in the National
Assembly and the King. The National Assembly shall
consist of a Senate and a Chamber of Deputies.

a. The Senate:

The Senate shall consist of not more than half of the number of
members of the Chamber of Depiities {article 63). A Senator must be not
less than forty years of age and must belong to one of the following classes:
Present and former Prime Ministers and Ministers, persons who had
previously held the office of Ambassador, Minister Plenipotentiary, Speaker
of the Chamber of Deputies, Judges of the Court of Cessation and of the
civil and Sharia courts of appeal, retired military officers of the rank of
lieutenant, general and above, former deputies who were elected at least
twice as deputies, and other rimilar personalities who enjoy the confidence
of the people in view of the services rendered by them to the nation and
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the country (article 65). The senator’s term of office shall be four years. A
reappointment for a further term is possible (article 65). The senate holds
sessions simultaneously with the Chamber of Deputies.

b. The Chamber of Deputies,

According to article 67 of the Constitution:

The Chamber of Deputies shall consist of members elected

by secret ballot in a general direct election and in

accordance with the provisions of an Electoral Law which

shall ensure the following principles:

(i) The integrity of the election.

(iD The right of candidates to supervise the process of
election.

(iii) The punishment of any person who may adversely
influence the will of voters.

The terms of office of the Chamber of Deputies shall be
four years, but the King may, "by a Royal Decree, prolong
the term of the Chamber for a period of not less than one
year and not more than two years," (article 68(i)). A
deputy must be at least thirty years of age.

The legislative process according to the constitution:

Draft laws may be presented in one of the following two ways:

1. Through the Prime Minister (article 91):

In this case, the Prime Minister presents the draft law to the Chamber of
Deputies. The House may accept, amend of reject the draft. in all cases the
draft law is also presented to the Senate. It does not become law unless

both Houses accept it and the King authorizes it.

2. Through members of the Senate and the Chamber of Deputies:
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In this case the suggestion made by the members will be referred to a
special committee which shall inspect them and present its opinion. If the
Parliament then accepts the suggestion, it shall be referred to the
government to put it in the form of a draft law which shall then be
presented to the Parliament.

After the stage of the initial presentation, and if either of the two
Houses rejects the draft twice while the other accepts it, with or without
amendments, then both Houses shall meet in a joint session presided over
by the head of the Senate to discuss the articles which are not agreed upon.
A decision with a majority of at least one third of the members must be
reached for the draft to be accepted. If the draft is not accepted, then it
cannot be presented again during the present session of Parliament.

If the draft is approved, it is presented to the King for his approval
(article 93) If approved, it becomes law thirty days after it is published in
the official gazette unless a special contrary provision is made in the law.

It is also possible that the King may not approve the draft in which
case he must return it to the Council within six months explaining his
reasons for the rejection. In such a case if the two Houses pass the draft
once again then it must become law.

2. lLaws not passed by Parliament

The Council of Ministers, with the approval of the King, may pass
what the constitution calls "provisional Law." According to article 94 of the
Constitution these shall have the same force and effect as regular laws.
Provisional faws are enacted:

In cases where the National Assembly is not sitting or is dissolved
the council of ministers has, with the approval of the King, the power to
issue provisional laws covering matters which require necessary measures
"which admit of no delay" or which necessitate expenditures incapable of
postponement. Such provisional laws, which shall not be contrary to the
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provisions of the Constitution, shall have the force of law, provided that
they are placed before the Assembly at the beginning of its next session,
and the Assembly may approve or amend such laws. In the event of the
rejection of such provisional laws, the Council of Ministers shall, with the
approval of the King, immediately declare their nullity, and from the date
of such declaration these provisional laws shall cease to have force
provided that such nullity shall not affect any contracts or acquired rights.

B. The Legislative Process in the West Bank After 1967
1. As it affected the Palestinian inhabitants of the West Bank

The Israeli position regarding the legislative process has been
expressed as follows:

"Under Customary International Law the Supreme Commander of
the Occupant’s forces in the occupied territory becomes both the executive
power and - to the extent that he exercises his prerogative under Article 43
of the Hague Regulations to issue legislation for reasons of "public order
and safety" - the legislative branch of government."* Immediately after the
Occupation, Military Order number 2 was issued. Article 3a of this order
declared as follows:

"All powers of government, legislation, appointment and
administration in relation to the area or its inhabitants
shall henceforth be vested in me {the Area Commander}
alone and shall be exercised by me or by whoever shall be
appointed by me to that end or acting on my behalf."

The area commander’s legislative acts are termed "Orders". They
are considered by the Israeli administration as constituting “primary

4 David Yahav, (ed) Israel, The “Intifada” and the Rule of Law, Israeli Ministry of Defense Publications,
srael, 1993 P. 23.
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legislation corresponding to acts of Parliament or Laws." A general
authority to delegate his power under Military Order number 2 was made
under Military Order number 130 which indicated the rules applicable to
all cases of delegation of powers. These are discussed later on in this study.
Then in 1981, the area commander established the Civilian Administration
with the aim of "{administering} the civilian affairs in the region in
accordance with the directives of this order, for the well-being and good
of the population, and in order to supply and imptement the public services
and taking into consideration the need to maintain an orderly
administration and pubfic order in the region." According to article 4 of
Order 947, the Head of the Civilian Administration was delegated the
power to proclaim subsidiary legislation based upon the laws and security
orders according to which he is empowered to act. The Israeli
administration has called these "secondary legislation, issued by
subordinate officials under those orders or under existing primary
legislation..."®.

It has been claimed” that "legislation by the military government
frequently follows upon the advice and recommendation of various local
residents or is the result of intervention by judges, lawyers and other local
bodies.” This claim is unfounded. Not only did the local population not
have a role in the legislative process during the long years of the
occupation, but until 1982 it was very difficult to have access to the orders
themselves. This prompted the then secretary general of the International
Commission of Jurists, Niall MacDermaot to write:®

There have been isolated cases, as in Chile, where one or
two decrees of a military government have been treated as

* Ibid p. 23.
% Ibid p. 23,

" The Rule of Law in the Areas Administered by Israel, Israel Section of the Intemational Commission
of Jurists, 1981 p. 8.

¥ . Raja Shehadeh and Jonathan Kuttab, The West Bank and the Rule of Law, Intemational Commission
of Jurists and Law in the Service of Man, 1980 p, 1.
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secret documents and not published. However, this is the
first case to come to the attention of the International
Commission of Jurists where the entire legislation of a
territory is not published in an official Gazette available to
the general public.

Often the initiative for new orders came from the Jewish settlers
living illegally in the Occupied Territories. They have far greater access to
the legal advisor of the Civilian Administration who according to Joel
Singer, "prepares the enactments and other legal instruments issued by the
commander and other functionaries of the military government,"® than the
Palestinian population.

2. As it Affected the Israeli Settlers Living in the Occupied
Territories

Under the Israeli Law and Administration Ordinance of 1948, the
Prime Minister or any other Minister has the power to make emergency
regulations "as may be expedient in the interests of the defense of the state,
public security and the maintenance of supplies and essential services"
(section 9{a) following a public declaration that a state of emergency exists.

immediately following the 1967 war, the Minister of Justice
introduced regulations entitled Emergency Regulations (Areas held by the
Defense Army of Israel - Criminal Jurisdiction and Legal Assistance}, 1967.
The validity of these Regulations has been extended annually and later bi-
annually by the Israeli Knesset,

These regulations enable a court in Israel to try any person for any
act or omission which occurred in any region' and which would constitute
an offense under lsraeli law if it were committed in Israel. But regulation

? Joel Singer, The Establishment of a Civil Administration in the Areas Administered by Israel, Israel
Yearbook of Human Rights No. 12, 1982 p. 274,

"0 Defined in Regulation 1 as “any of the areas held by the Defense Army of Israel".
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2(c) excluded from this provision persons who at the time of the act or
omission were residents of the region.

Most of the West Bank Settlers are residents of Israel, as well as
having another residence in the West Bank. So, in practice, an Israeli West
Bank settler could under these Regulations be tried for his criminal action
in Israeli courts. However, as to those who reside only in the Occupied
Territory, the High Court of Justice ruled in 1972 that Israeli courts have no
jurisdiction over acts committed by such settlers in the Occupied Territories
since as residents of the region, they were specifically excluded from the
effect of the provision by Regulation number 2. In 1975, an amendment
was introduced to extend the jurisdiction of the Israeli courts to these
settlers.

An amendment to the israeli Income Tax Ordinance in 1980
provided that any income of an Israeli produced or received in the West
Bank, was to be treated as though its source was Israel, and an amendment
to the Emergency Regulations of 1948 extended the power of the taxing
authorities to collect the taxes in the "region”, thus avoiding an explicit
reference to the settlements.

Simifarly, under Emergency Regulations 6B of 12948, a list of nine
Israeli laws (which can be added to be an administrative order) were made
applicable to settlers by extending the meaning of "lsraeli resident" to
include "any person whose place of residence is in the region and who is
an Israeli citizen or entitled to acquire Israeli citizenship pursuant to the
Law of return, 1950." This list is expanding.

It has already been shown in part three, section A how the
legislative branch worked according to the Jordanian constitution. In part
three, section B, the changes that were brought about to this branch
through military orders after 1967, were also described. Very few of these
affect the Jewish settlers who have settled in the Occupied Territories. As
far as they were concemed, they are still subject to the legislative process
in Israel and through the legal devices described above, Israeli laws passed
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by Israel’s parliament apply to them. It is clear, therefore, that two
legislative processes exist side by side, each applicable to the different
communities living in the Occupied Territories, the Palestinian and the

Jewish.
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Il. THE PUBLIC ADMINISTRATION SYSTEM IN THE WEST BANK
~THE THREE-TIER SYSTEM

A. Before the Israeli Occupation.
1. Introduction

The public administration system in Jordan was based on a three-tier
system. On the top level was the executive branch of the state, the
Government Ministries. The second tier was the District level, headed by
District commissioners and other officials who were formally the
representatives of the central government in their area as well as the link
between the central and local governments. The third was the local
government constituted of Municipal Councils and Village councils.
Policies were made by the government which were then passed on to the
next tiers to implement them.

Whereas this three-tier system was the basic structure of the public
Administration system, changes could be made affecting each structure and
re-drawing the boundaries of both the area over which each unit had
jurisdiction and the powers and functions of the official responsible for
each, According to the Jordanian Constitution, "The council of ministers
with the approval of the King may issue regulations to determine the
administrative divisions in the kingdom, the formation of the governmental
departments, its stages, titles, manner of its Administration, the appointment
and dismissal of its employees, their authorities and functions.” The council
of Ministers (with the approval of the King) is the authority that is
competent to determine the administrative divisions along with everything
else related to this aspect of public life in Jordan. These are then made
public in the form of Regulations."

*! Article 120 of the constitution of the Hashemite Kingdom of Jordan, published in a special issue of
the Official Gazette of Jordan, 1952, number 1039.
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2. Village Councils

Viewed geographically from the smaller to the larger unit, we find
that the Village Council had responsibility over those functions which were
specified in The Law for the Administration of Villages of 19547 These
included the power, Inter alia to establish schools, playgrounds and clinics;
construct, open, improve and iliuminate roads or public places; plan and
regulate the public supply of water; appoint or dismiss clerks and
employees in the village council.”

The head of the Village Council had to fulfill these functions in
conformity with the policies passed into him from the Mutasaref (the head
of the sub-district) in his area. The main responsibilities of the Mutasaref
included the following:

a. To activate and better administer the work of Municipalities and
Village Councils.
b. To create the conditions which lead to the development of the sub-

district economically and socially, and spread education and
achieve moral and academic development and harmony among all
residents of the nation.

C. To fight illiteracy and encourage sport activities.

d. To do what is necessary to preserve public morals, public order and
public security in the sub-district; to protect rights and personal
security; and seek to achieve justice within the parameters of the
independence of the judiciary.

e. To implement and protect public liberties within the laws and
regulations in force.

The local services which the Mutasaref was responsible to
implement and supervise included the following:"

12 | aw Number 5 of 1954 published in the Jordanian Gazette of the Year 1954 number 1169 p. 77.
3 A full list of these can be seen in the appendix.
4 A full list of these can be seen in the appendix.
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Build roads that connect districts and sub-districts, with the villages
and to maintain them.

Supply drinking water to cities and villages in cooperation with
municipal and village councils and the other competent authorities.
Regulate public facilities in cities and villages such as pastures,
water sources, public places and parks and cemeteries and to
designate the necessary land needed to put forward the basis which
ensures their proper use.

Encourage public education, fight illiteracy, and establish public
fibraries.

In addition to the above general functions which the Mutasaref had

to fulfill, he was also responsible to implement and supervise the following
local services:

a.

b.

Expand free health services and establish clinics and homes for the
elderly, the orphans and the juvenile delinquents.

Plan the developments in cities and villages, and provide electricity
and mail services.

Establish public markets and encourage agricultural and industrial
production and establish exhibitions for local industrial and
agriculturaf products.

Protect archeological sites, promote the fine arts, cinemas, public
places of entertainments and public places.

3. Municipal Councils

The Municipal Council, headed by the mayor, had to fulfill the

functions specified in the Municipalities Law of 1955 within the
municipal area. These included the following:'®

'* The Municipalities Law number 29 of 1955 was published in the Jordanian Gazette of 1955 number

1225.

' A full list of these can be seen in the appendix
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Town planning, including road construction and all other matters
relating to road planning.

Supervising the construction of buildings.

Providing the population with water and electricity.

Construction of a sewage system.

Establishing and regulating public markets and fixing the kinds of
goods to be sold in them.

Organizing and regulating transportation  within municipal
boundaries.

Regulating and supervising restaurants, cafes, clubs, bars dancing
clubs, playgrounds theaters, cinemas and any other entertainment
in public places.

Providing relief for victims of fires, floods, earthquakes and other
general disasters.

Establishing and supervising matemity centers, quarantines,
hospitals, first aid centers, and other health institutions.

Both the village and municipal councils operated according to a

budget that was submitted for the approval of the Minister of interior.
Matters outside the area of the jurisdiction of these entities, i.e. outside the
village and municipal boundaries are the responsibility of the District
Commissioner within whose jurisdiction these areas fall. This includes the
following:"”

a.

The creation of the conditions which lead to the development of
the district economically and socially, and spread education and
achieve moral and academic development and harmony among all
residents of the nation. To fight illiteracy and encourage sport
activities.

The activation and better administration of the work of municipal
and village councils.

The preservation of public morals, public order and public security
in the district and the protection of rights and personal security and

17 A full list of these is provided in the appendix.
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achievement of justice within the parameters of the independence
of the judiciary,

In addition, the District commissioner was also responsible for the
fulfillment within the district of the same functions and local services which
the Mutasaref was responsible for in the sub-district, The decisions of all
these officials and entities must be consistent with the policies drawn up
by the government,

Land use planning as it was carried out under Jordanian law before
it was amended by military orders, offers a good illustration of this
principle of the hierarchical and geographical division of functions between
the various administrative units. Planning the use of the land within the
municipal boundaries is the responsibility of the Municipal Council acting
in its capacity as the Local Planning Council. The planning of land that falls
outside the council’s jurisdiction is done by councils which give due
standing and participation to the District Commissioner, as well as other
representatives of the government and of the administrative councils
responsible for the area to enable all points of view as well as potentially
conflicting interests to be taken into consideration. There is also an appeal
system at the top of which is the Supreme Planning Council which includes
amongst its members the Minister of Interior who is responsible for the
affairs of the municipal and village councils, the head of the engineering
union, and the Director-General of the Ministry of Public Works.

Each of the councils and officials at all levels of this system are
expected to conduct their affairs and to make their decisions in accordance
with the accepted principles in administrative law which have been
enunciated in a number of decisions of the High Court of Justice published
over the years. Should they fail in meeting these standards, their decisions
can be reviewed by the High Court of Justice which is the highest appeal
court for administrative decisions.
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B. After the Israeli Occupation

Changes to the Public Administration System in the West Bank as it affected
the Palestinian residents of the Occupied Territories.

a. Introduction

The Duty of an Occupier Regarding the Administration of Occupied
Territory:

International law does not impose on an occupier the obligation to
establish a military government of any specific form. It is understood that
different areas have different realities and there cannot be one single form
which would suit every place where a military occupation may take place.
The U.S. Army Field Manual, for example, states that:

"Military government is a form of administration by which an
occupying power exercises governmental authority over occupied territory."

The British Manual determines in article 518 that:

"It is of little consequence whether the government imposed by the
invader is called military government or civil government, for in either case
it is a government imposed by the necessity of and, so far as it concerns the
inhabitants of the rest of the world, the laws of war alone determine the
legality of its acts.”

_ Yet, while the form that the military government must take is not
fixed, the objectives which this government may and may not pursue are
agreed upon.

International humanitarian law prohibits the acquisition of territory

by force. However, if territory is so acquired, then it must be governed in
accordance with certain rules that safeguard the rights of civilians under
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occupation. At the same time, the occupier may not use its powers to
change the laws in force in the Occupied Territories.'

Although it is not expected that the civilian population can enjoy,
while under foreign military occupation, all he civil rights to which a
civilian society in normal times is entitled, a balance must be struck
between what article 43 of the Hague Regulations call "I'ordre et a view
publique™ and military necessity. But the latter does not have any affect and
cannot be used to justify actions taken by the military authority to bring
about permanent changes in the occupied areas leading to their eventual
annexation to the country of the occupier. Clearly the Israeli record in the
area occupied since 1967 is in stark violation of the norms described
above.

b. Developments Affecting the Executive Branch of the Public
Administration_System since 1967

1. The Impact of Article 2 of Military Order number 2:

Article 2 of Military Order number 2 declared that all the laws
which were in force in the area before the occupation shall remain in force
"to the extent that they do not contradict this or any other proclamation or
order made by me {the area commander} and the changes arising out of
the establishment of the authority of the Israeli Defense Forces in the area.”
Article 3(a) of the order which has been quoted in full above, transferred
all executive, legislative and judicial powers to the area commander.

The consequences of this article on the executive branch of the
public administration system of the Occupied Territories were as follows:

** Article 43 of the Hague Regulations states that: "The authority of the power of the state having passed
de facto into the hands of the occupant, the latter shall do all in his power to restore and ensure, as far
as possible, public order and safety, respecting at the same time, unless absolutely prevented, the laws
in force in the country."
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First: Article 2 suspended the entire public administration system
that had been in operation in the Occupied Territories prior to the date of
its issuance.

On that date, all the powers of administration of the region became
concentrated with the area commander who wielded extensive powers. The
suspension included the general features of the system. Thus its main
features as a three-tier system was totally collapsed. Likewise, laws and
regulations which determined such matters as appointments of civil servants
and the administrative appeal system were significantly altered removing
the internal safeguards which were built into the system. The system of
appeal both at the intermediate and final levels was replaced by a military
court system with the Israeli High Court replacing the local court of the
same level as the final administrative court.

Second: Article 2 ensured the supremacy of the area commander:

From the moment that the military commander assumed the
extensive powers granted to himself by the article, no derogation of these
extensive powers has taken place.

It is true that he delegated some of his powers. But he did so
without renouncing any final authority and while retaining the power of
revocation. To leave no doubt, the area commander, four months after he
assumed control, issued Military Order 130 which spelled out the rules
which are applicable to all cases of delegation of powers."

5 Military Order 130 was published in Volume 7 of the Collection of Orders Proclamations and
Appointments, p. 272.
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Rules for the delegation of powers of area commander:

1. An appointment, conferment of powers or imposition of duties
may, for the purpose or by virtue of a security enactment, be made by
naming a person or designating an office.

2. The commander of the IDF in the area may, at any time, himself
exercise any power delegated by him (the area commander).

3. (a) Where any security enactment refers to the power or task of
the commander of the IDF in the area, he may, in writing, delegate any
part of such power or task to another person, except the power to issue
proclamations and orders applicable to the whole area.

(b) The commander of the IDF in the area may, in writing,
authorize any authority acting on his behalf and any person to whom the
powers of the commander of the IDF in the area have been delegated, in
accordance with subsection 3(a), to delegate such powers to another
person.”

Third Article 2 also did away with the important principle which
was confirmed in article 120 of the Jordanian constitution, namely, that all
administrative divisions as well as all other decisions regarding
appointments and powers of the various administrative officials must be
announced through published regulations. Military Order number 2 made
no reference to any such requirement and nowhere is the principle that the
area commander is obligated to publish his decisions regarding any
changes in the administrative structures in any official Gazette, confirmed.
The lack of a comprehensive official Gazette including all official notices,
announcements, appointments and legislative acts, has meant that it has not
been possible to carry out a comprehensive monitoring of all the legal
changes that have occurred since the occupation of the territories by lsrael.
The collection entitled Proclamations, Orders and Appointment includes
only some of those orders and regulations issued by the military authorities
but not the entire collection of them. Matters such as how the military
government organizes itself into units to administer the area, as well as the
positions of the various officials and their respective powers, or even the
hierarchical system that is applicable, all these are simply not published in
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any public document available to the population under occupation.
Likewise, the changes in the law and administration regarding Jewish
settlements in the area are not usually published either.

2. The Impact of Military Order number 947:

The establishment of the Civilian Administration which was brought
about by Military Order 947 had a distinct impact on the public
administration of the Occupied Territories. | shall review this impact here.

The stated aim of the Civilian Administration established in the
West Bank by Military Order 947% was to "administer the civilian affairs
in the region in accordance with the directives of this order, for the well-
being and good of the population, and in order to supply and implement
the public services and taking into consideration the need to maintain an
orderly administration and public order in the region.”

This section will assess whether the order fulfills this stated aim and
what has been the impact of the order on the public administration of the
area.

According to Article 3 of the Order, the head of the civilian
administration is delegated with the following powers o enable him to
carry out his duties:

- all powers determined by the law except those specified by the
jaws listed in schedule 1 of the Order; and,

- all powers determined by the security (also called military} orders
listed in schedule 2 of the Order.

Article 4 empowers the head of the Civilian Administration to
proclaim subsidiary legislation based upon the laws and security orders
according to which he is empowered to act. He is also empowered by

 pgilitary Order 947 was published in November 8, 1981 in the Collection of Proclamations, Orders
and Appointments, Vol 51. p. 57.
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Article 5 to delegate his authority and appoint officials within the Civilian
Administration to execute the law and security orders. Article 5(c) further
authorizes him to delegate his powers to issue subsidiary legislation to such
appointees.

But does the exercise by the head of the civilian administration of
the powers ascribed to him by 947 diminish the supremacy of the area
commander achieved through Military Order 2?

The civilian administration was established by the military
commander of the West Bank. It was created by a military order and its
head is appointed by the area commander. All the powers the head of the
civilian administration enjoyed, were delegated to him by he area
commander and he exercised them in his name and on his behalf, They
can be increased or decreased as the commander wishes. Baruch
Hollander, the legal advisor to the military government at the time of the
issuance of Order 947, confirmed the above in his explanatory
memorandum attached to the order. Hollander wrote in paragraph five of
his memorandum that the commander still legislates in civil and military
matters. The entire civilian administration structure, is, therefore, subsidiary
to the area commander and accountable to him. Effective authority and the
source of power remains with the area commander.

This was later confirmed by Military Order 950 promulgated on 16
January 1982 which added a paragraph to Order 947 confirming that "in
order to remove any doubt, there is nothing in the provisions of this order
{947} which restricts or abrogates any of the privileges or rights vested in
the commander of the Israeli army in the area or in any of those appointed
by him."

The above is also confirmed by joel Singer in his article on the
subject’’ written soon after the establishment of the civilian administration.

*' Joe) Singer, The Establishment of the Civil Administration in the Areas Administered by Israel, lsrael
Yearbook of Human Rights, Vol 12, 1982,
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At the time he wrote the article, Singer was the head of the international
law branch of the military advocate general’s unit of the israeli army.

Mr. Singer writes that in December of 1967, six months after the
entry of the lsraeli army to the area, "a decision was taken to separate the
military government from the Central Command Headquarters." He
continues: "the military government was organized as a two-arm structure -
military and civilian. The organization of the military arm was similar to
that of any other military unit in the IDF...the civilian arm, however,
warrants a thorough examination, since its organization has remained
basically unchanged even after Order 947 was issued. The civilian arm was
always referred to as the civil administration."?

As has been explained above, the Israeli military rule in the
occupied areas has not conformed to the principle that all laws in force
must be published. In line with this serious omission, the administrative
structure is not determined by orders or regulations that are published in
the substitute to the official gazette referred to above. Reliance must be
made on authors with strong ties to the government, such as Joel Singer,
even though what we learn from him cannot be confirmed from any official
publication. According to Singer, the civil administration in the West Bank
is divided into three branches:

- The economic branch (which coordinates the functions of the
economic offices such as labor, industry and commerce, transport, etc.)

- The service branch (which coordinates the functions of the
services offices such as education, internal affairs, welfare, health, etc.); and

- The assets branch (which coordinates the functions of the offices
which deal with infrastructure, such as public lands and abandoned
property, nature reserves, etc.),

The civil administration personnel is composed of military officers
and civilians. According to Singer "each branch is headed by an army

2 |bid p. 273
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officer who is responsible for the activities of the civilian offices functioning
under him. The number and titles of the offices correspond basically to
those of the Israeli government ministries. Each office is headed by a staff
officer who is a civilian representative of the refevant Israeli Ministry. Apart
from the staff officer himself and a few Israeli aides, all the remaining
public officials in each office are local employees... An important figure in
the military government is the legal advisor who is responsible for the
operation of the military courts. He also prepares the enactments and other
legal instruments issued by the Commander and other functionaries of the
military government."?}

The hierarchy in the occupied areas appears to be as follows:2*

The area commander is the holder of the supreme formal authority
in the area. He is subordinate to the Israeli Defense Minister through the
Israeli army’s channels of command. Civil activities which had previously
been the responsibility of the different Jordanian ministries are now
conducted on behalf of the area commander by his staff officers.

The staff officers of the area commander will conduct their activities
within the authority given to them and the approved budgets. A
representative of a ministry will act according to directives given by his
minister and the directorate of this office within the framework of the
authorized budget. Such activities are subject to coordination with the
approval of the area commander.

Staff officers are considered "formally as employed on a mission on
behalf of the IDF, and the Military justice Law is applicable to them."?

2 |bid 274.

* See in this regard, The Administration of the West Bank Under lsraeli Rule, Mona Rishmawi, in
International Law and the Administration of Occupied Territories, Emma Playfair (ed) ClarendonPress,
Oxford, 1992,

* Ibid pp. 275-276.
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According to Joel Singer, "policies for the administration of the area,
are determined by the Defense Minister who is assisted by the Coordinator
of Activities in the Administered Areas. The coordinator was, prior to the
issuance of Order 947, also the Chief of the Military Government
Department in the IDF General Staff....In addition, a committee of Director-
Generals for Civil Affairs dealt with all civil and economic issues of the
Administered Areas. Coordination between the military government and the
Israeli ministries is maintained through two channels:

a) Between the Ministry and the staff officer representing it in the
Civil Administration, and,
b) Between the Ministry and the Coordinator."*®

Singer’s conclusion is that "the establishment of civil administration
in the Areas Administered by Israel was not a revolutionary change, but
rather another reorganization of the military government - the last in a
series of reorganizations that were introduced since its inception in 1967."

Clearly a full assessment of this change must take into consideration
the full reasons why it was brought about, which are not merely civilian

but also military and political.

3. The_Impact of other Military Orders

This section outlines changes brought about by the military orders
to important components of the executive branch of the public
administration put in place after 1967.

a. Cancellation of the Second Tier of the Public Administration System
under Jordanian Law:

* \bid p. 277.
¥ thid p. 287.
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The administrative divisions in Jordan were determined by
Regulation Number 125 of 1965 which were issued by virtue of article 120
of the Jordanian Constitution.Regulation number 1 of 1966%° specified
who takes responsibility for each of these administrative divisions, as well
as the full powers that such officials are empowered to exercise.

it was mentioned above that Military Order number 2 suspended
the administrative system that was in force before the 1967 occupation of
the territories. This meant that unless a specific military order was passed
re-activating any of the administrative structures which had been in place,
they were effectively abrogated.

Reference was made to Regulation 125 of 1965 in Military Order
39% in the course of identifying the jurisdiction of the various local courts.
This means that these regulations were not repealed. However, the
appointments of the various officials according to regulation number 1 of
1966 did not take place. Furthermore, Military Order 675°' declares in
article 1 that "the districts and their boundaries for the purposes of security
legislation are in accordance with the map signed by me {the area
commander} and deposited in the office of the commander of the Area for
the inspection of the interested public” (emphasis added). It is clear from
this order that the administrative divisions specified by the Jordanian
Regulation were not respected. The districts that were delineated were not
districts for public administration purposes as defined in the Jordanian
Regulations but only for the purposes of the security legislation.

According to Jordanian Regulation number 125, Jerusalem was
defined as a district. With the annexation of East Jerusalem to Israel, shortly

* Regulation No. 125 was published on December 16, 1965 in the Jordanian Official Gazette, Vaol.
1891 p. 2209,

* Regulation Number 1 of 1966 was published in the Jordanian Official Gazette, Volume 1894 p. 2.
¥ published in Volume 3 page 86 in the Collection of Proclamations, Orders and Appointments,

*' Order Regarding Districts published in Volume 38 p- 251 of the Collection of Proclamations, Orders
and Appointments.
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after the occupation, the administrative divisions were necessarily altered
and could not be identical to what they had been before the annexation of
Jerusalem. The effect of all these changes was to do away with the second
level of public administration as it was laid out in the Jordanian system of
Public Administration.

The last tier of public administration under the Jordanian system
was the village and municipal councils. The functions and powers of these
councils are stated in the Municipalities Law of 1955 and the Law for the
Administration of Villages number 5 of 1954 respectively. According the
Regulation number 1 of 1966, the various heads of the administrative units
had certain general and specific powers and responsibilities which they
could exercises through the municipal and village councils. One example
of these general responsibilities are those exercised by the Mutasaref
According to article 56(d) of the Regulations these are to "vitalize the
municipal and village councils and ensure that they are properly
administered..” But the various officials also had specific roles to play
which were stated in the Regulations. All these powers and functions have
been assumed by the area commander who delegated them to his
subordinates.

But these were not the only amendments which have been brought
about by the military orders. The requirement that the head of the village
council, the Mukhtar, must be elected has been repealed by Order 366°.
Similarly Municipal councils are no longer chosen by free elections but are
appointed by the military.

b. Impact on Civil Servants

According to Military Order 37** the area commander appointed an official
(whom the order calls simply, "the person responsible"} who, according to
article 2 of the order, was vested with all the powers of appointment which

32 puplished in Yolume 22 Page 774 of the Callection of Proclamations, Orders and Appointments.
3 pyblished in Volume 2 Page 72 of the Collection of Proclamations, Orders and Appointments.
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had rested in the "government authority" or any of its branches. The
expression "government authority™ is defined in the same order as including
all the provisions in the constitution, laws and regulations that have to do
with the governmental authority, government or public institutions relating
to the appointment, dismissal, supervision, determination of powers,
functions, rights, duties and employment of officials and the terms of their
employment.

Order 37 was amended fifteen times. Amendment number 23
empowered "the person responsible" to dismiss any civil servant for reasons
relating to the "security of the public, the security of Israeli Defense Forces
or the requirements of public order.” According to article t of the order,
this power is given to this official "despite anything to the contrary that
appears in any law." Security of job tenure is further denied by Military
Order number 368% which enables the area commander, upon the
recommendation of the special military committee, to deny any civil
servant, who was dismissed for the reasons specified in Order 367, his
entitlement to pension.

¢. Impact on Administration of Public Property

Military Order number 59% vested all the powers for the
management of public properties in the "Custodian of Public Properties"
who is empowered to exercise his powers without observing the rules and
restrictions for doing so which were provided for in the Jordanian law.
According to amendment number 4 to Order 59% the custodian is also
responsible for the proceeds accruing from public properties. The custodian

* By virtue of Order 367, published in Volume 22 page 775 of the Collection of Praclamations, Orders
and Appointments.

% Published in Volume 22 page 776 of the Collection of Proclamations, Orders and Appointments.
* Published in Volume 5, page 162 of the Collection of Proclamations, Orders and Appointments.

% By virtue of Order 247 published in Volume 13, page 502 of the Collection of Proclamations, Orders
and Appointments.
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has the full powers to determine the manner in which he carried out his
duties and in so doing he is not accountable to the public in any way.

C. Impact of Ideology:

| shall attempt to show here how the ideological position of
successive Israeli governments towards the territories occupied in 1967,
namely that they are not occupied territories but are part of "Greater lsrael,"
has had a determining influence on the public administration system that
was put in place in these territories after 1967. | shall also show how the
Israeli judiciary attempted to reconcile the requirements of international law
with the ideological pursuits of the political leadership in Israel.

Joel Singer, while acting as the Head of the International Law Unit
in the Israeli army, put forward the claim that:

"Immediately after the Six Day War of June 1967, the IDF {lsrael
Defense forces} established a military government in the area.
Improvisation was necessary because the IDF had no pre-
established command posts for this task and no officers were
trained for such functions, and no data was available about the new
territories, the local population or the local economy.”

After describing the four-tier structure that was put in place, Singer
writes that "the structure described above lasted for about six months..."3®

It can be argued, that these first few months were crucial months
and were the only time that the government of Israel was not yet certain
whether it wanted the occupation to be permanent, i.e. to use the
opportunity of having gained control over these territories to work toward
their eventual annexation to Israel.

* 108l Singer, Supra, p. 269.
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One very important indicator of this is the fact that the military
government had accepted (as was already mentioned above) for at least the
first four months to be bound by the provisions of the Fourth Geneva
Convention,*

However, by October of 1967, the reference to the Fourth
Convention in military proclamation No. 3 was deleted, never to be
brought back® Two months later, the area commander changed the name
of the occupied area from "West Bank” to "Judea and Samaria" by issuing
Military Order 187*'. Col. David Yahav* has the following to say on this
matter:

"The area west of the Jordan River taken over by lIsrael in

the 1967 Six Day War is often referred to as "the West

Bank". In fact that was its original name under Israeli

administration - "The West Bank Area”. "The West Bank",

however, is a geographically ambiguous term. Nearly all of

Israel is after all, situated on the western side of the Jordan

river. Several months after the institutions of IDF

Administration, its name was therefore changed to "The

Judea and Samaria Area." This name corresponds not only

to Biblical terminology but also to administrative

subdivisions during the period of the British Mandate. The

official term for this region, then, is "Judea and Samaria" or

* Atticle 35 of the Military Proclamation No. 3 dated 7 June, 1967 was published in Volume 1, page
5 of the Collection of Proclamations, Orders and Appointments. The article states that the military
courts and its officers "must apply the provisions of the Geneva Convention of 13 August, 1949
regarding the protection of civilians during war as to all that pertains to legal proceedings. If there
should by any contradiction between the provisions of the Order and the Geneva Convention, the
provisions of the Convention should apply.”

“ Article 35 of Proclamation number 3 was deleted by Order 144 published in October 1967 in
volume number 8 page 303 of the Collection of Proclamations, Orders and Appointments,

“! Dated 17 December, 1967, published in Volume 9 page 367 of the Collection of Proclamations,
Orders and Appointments.

** (Editor} in Israel, The Intifada and the Rule of Law, Supra p. 24.
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“The Judea and Samaria Area" and that is the term used in
this work."

Itis true that article 3, of Military Order 2, was issued from the first
day of the occupation, but it may be convincingly argued that a military
commander in charge of a newly acquired territory had to begin by
assuming all the powers, executive, judicial and legislative, pending the
slow re-organization and re-vitalization of the normal public order.
Therefore the issuance of Military Order number 2 at the start of the
occupation, is not outstanding. What is outstanding is that after over two
decades of occupation it continues to be in existence without any
amendment whatsoever.

If we are to accept. Singer’s claim that when the Israeli army
conquered the area "improvisation was necessary," and that Order number
2 must be viewed in this light, it is difficult to accept that twenty six years
later the same conditions continued. It is also noteworthy that the working
of article 2 of Military Order number 2 is identical {(with the necessary
adjustments) to the words of article 11 of the Law and Administration
Ordinance issued in 1948 by Israel’s provisional government immediately
after the establishment of the state. Article 11 of this law states as follows:

"The law which existed in Palestine on the 5th of lyar, 5708
(14th May 1948) shall remain in force, in so far, as there is
nothing therein repugnant to this ordinance or to the other
laws which were enacted by or on behalf of the Provisional
Council of state, and subject to such modifications as may
result from the establishment of the state and its
authorities."*

This policy of leaving all options open seems also to have guided
the lsraeli High Court which ruled in 1972 that:

3 Laws of the State of lsrael, English Version, Volume 1 page 9.
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“Military occupation suspends the powers of the former sovereign
body ousted by the occupant, and in the words of article 43 {of the Hague
Regulations} those powers pass de facto to the occupants.”*

It was this same court which a few years later accepted that Jewish
settlers who came to live in the Jewish settlements in the Occupied
Territories, were part of the local population and should be considered for
the purposes of the local law as part of the local population!* The entire
logic of international humanitarian law is to safeguard the interests and the
rights of the inhabitants of the Occupied Territories against the stronger
party, the government of the occupying power. To accept that the citizens
of the occupying power are part of the local inhabitants of the Occupied
Territories is clearly to turn international law on its head.

When the occupation began, there was already a public
administration system in place, there was no reason why the occupying
power had to change this system and replace it with another of its own
making. Granted that separation from the central government in Amman
necessitated that adjustments be made, what Israel made of changes in the
public administration system went beyond what can be justified as
necessitated by the contingencies brought about by the occupation.

It is also evident from reviewing the changes made to the laws that
they were not in the least improvisational. Instead they were well designed
to achieve the assumption by Israeli authorities of full control over the
natural resources of the territories as well as enabling control over the civil
society of the Palestinian population. It is also clear that what determined
these changes were not objective necessities justifiable under the law, but
rather the illegal expansionist policies of the Israeli government which
attempted to use the opportunity of its control over the territories acquired

* The Christian Society for the Holy Places Verses The Ministry of Defence, High Court case number
97.72 Piskeei Din, Volume 26 Part 1 (1972} p. 574.

** The principle was established in the Electricity Company for the District of Jerusalem Ltd. Verses The
Ministry of Defence et. al. 1972 High Count decisions 27(1) 124, 138 F.
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by force in 1967 to bring about their eventual annexation to Israel, thereby
enlarging the area of the Jewish state.

D. The effect on the public administration system of the policy of
settlement of Israelis in the Occupied Territories.

Successive lsraeli governments seemed to agree on two basic
principles that have influenced the development of the public
administration of the Occupied Territories. These were the refusal to accept
that the status of the territories was that of occupied areas, and second that
Jews have the right to settle in the territories acquired since 1967.

For the purposes of studying the effect on the public administrative
structure of the settlement process, the differences in how settlement was
pursued by the different Israeli governments that took power since 1967 is
not significant. As long as the settlement of these territories was pursued as
a policy by these successive governments, the legal dilemma had to be
faced. This was how to extend lIsraeli law to the Jewish settlers in the
Occupied Territories without annexing the land on which the settlements
were established.

| have already discussed above (see Part Three section 1.B.2) how
a separate legislative process applied for the settlements. The second device
that was used to enable the application of the israeli local government laws
to the settlements when different laws apply to the Palestinian residents of
the same territory, was through creating a public administration system
regarding the lsraeli settlements which was different from that applicable
to the Palestinian population. | shall draw a comparison in this section
between the local administration of the Jewish regional and local councils
in the West Bank and the village and municipal councils operating in the
same area.
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When Jordan assumed control of the West Bank, Article 105(1) of
the Jordanian Municipalities Law* repealed all previous Ottoman,
Jordanian, and Palestinian laws dealing with municipalities and local
councils and provided that "all municipalities and local councils existing
at the date of the coming into force of this law shall be considered
municipal councils by virtue of the provisions of this faw and shall
continue to carry out their functions until replaced by municipal councils
elected in accordance with the provisions of these laws." It is therefore
clear that the local councils ceased to exist as an administrative unit in the
West Bank under the Jordanian system. The only administrative unit that
remained, in addition to the municipal council, was the village council.
The law for the Administration of Villages No. 5 of 1954 defined avillage
as "any place which the minister of interior declares in the official Gazette
to be a village or a tribal unit."

The status of the Jewish settlements which began to be established
as early as 1968, was ambiguous. Legally, if the settlers were within the
jurisdiction of a Palestinian Municipal Council, they were subject to it. In
practice, of course, they were not.

As from 1974, "religious councils” were established by Military
Order 561. Their responsibility was to administer certain settlements which
the order identified by name, "in accordance with administrative principles
which the Military Commander shall declare by internal regulations."

The Jordanian Government did nat have to deal with the existence
of non-Arab minority groups and had no mandate to facilitate the creation
of any state for the Palestinians or any other group. The local government
laws were simplified to provide for only the above-mentioned two units to
administer populated areas.

“ Jordanian Official Gazette, 1954 p- 433. This law was replaced by the 1955 law, but the matters
discussed here were not affected by its repeal.
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Legislation Establishing Alternative Local Government for lsraeli
Settlers.

The local administration of the settlements was organized through
the local and regional Councils. Since the regional and local councils as
units of local administration did not exist under Jordanian law, a change in
the law in force in the West Bank was necessary to introduce these two
new units.

On March 25, 1979, the military government of the West Bank
issued Order 783, which provided for the creation in the West Bank of
regional councils for "any one of the settlements listed in the appendix to
the order which is given the name appearing in the appendix. "Article 2 of
the order stated that the administration of regional councils would be in
accordance with the wishes of the area commander. Subsection (b) of
Article 2 stated that no regulation passed by virtue of the above could
diminish from any law or security regulation unless specifically stated in
such law or regulation.

The second major legislation on the settlements was Order 892 of
March 1, 1981, concerning the administration of local councils. As in the
case of regional councils the order empowered the area commander to
establish local councils and to issue regulations for their administration as
the area commander shall determine. The order also empowered the area
commander to establish within the area of the local councils, municipal
courts, and to determine their jurisdiction and the law which they should

apply.
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Ill. THE JUDICIAL SYSTEM

1. The Judicial System Before 1967
a. Introduction - The main features of the system

The Jordanian Constitutions of 1952 determined the main features
of the Judicial Branch in the Hashemite Kingdom of Jordan of which the
West Bank was a part. It declared as follows:

a. That the judges are independent and subject to no other authority
than the authority of the law (article 97).

b. That the regular courts have jurisdiction over all Jordanians in
both civil and criminal matters including cases which the government raises
or which are raised against it (article 102).

c. That Justice shall be administered through three types of courts:
regular, religious and special tribunals (article 99).

d. That the establishment of the various courts, their categories,
divisions, jurisdiction and their administration shall be by virtue of a special
law, provided that such a law shall provide for the establishment of a High
Court of Justice (article 100).

b. The Structure of the Regular Courts in the West Bank
before 1967

1. Introduction

Justice was administered under the Jordanian system through three
types of courts: regular, religious and special tribunals. A High Court of
Justice was also established to hear appeals on administrative decisions of
the executive branch. The independence of the judiciary was guaranteed
in the Jordanian constitution. Article 97 declared that the judges are
independent and subject to no other autherity than the authority of the law.
According to article 102 the regular courts have jurisdiction over all
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Jordanians in both civil and criminal matters including cases which the
government raises or which are raised against it. According to the Law on
the Constitution of Regular Courts,”” a Magistrate’s Court should be
established in every sub-district, a Court of First Instance in every district,
One Court of Appeal in Amman and another in Jerusalem, and finally a
Court of Cessation in Amman. This last court heard appeals on civil and
criminal matters from the Court of Appeal. It also sat as a High Court of
Justice and in that capacity heard appeals against administrative decisions
and issued injunctions, orders of prohibition, mandamus, certioraris and
habeas corpus®.

2. The Independence of the |udiciary

The independence of the judiciary was safeguarded by the
Jordanian Constitution. All matters of appointment of judges, promotions,
salaries and transfers are determined by a Judicial council established by
virtue of the Law on the Independence of the Judiciary.

This council is composed of the following:

1. The two presidents of the court of cessation with the first
president presiding.

2. A member of the Court of Cessation chosen according to
seniority.

3, The head of the Government prosecutions.

4. The President of the Court of Appeal of Amman.

5. The President of the Court of Appeal of Jerusalem.

6. The Director General of the Ministry of Justice.

47 Law No. 96 of 1952 published in the Jordanian Gazette Number 1105 page 159.
# aticle 10 of the Law on the Constitution of Regular Courts. Ihid.
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3. Inspection of the Courts

Under Jordanian law there was an important system of court
inspection.* Inspectors were appointed by the Minister of Justice with the
duty of inspecting the work of the civil and criminal courts, as well as the
functioning of the staff of all judicial departments.

The duties of the inspector listed in article 3 of the regulation
include inspection of all court records, files, summons, judgments,
investigation of the reasons for adjournments, cases before the execution
department, the functioning of the prosecution department, the files of
criminal cases, as well as inspecting prisons and remand centers. No less
than 15% of all the work carried out by the official whose work was being
examined had to be reviewed. In practice the inspector chose files at
random and inspected their contents.

The inspector submitted annual reports to the Minister of Justice on
the conduct and efficiency of every member of the judiciary and their staff.
The minister on request had to provide the person concerned with a copy
of the report concerning him and afford him an opportunity to defend
himself against any adverse repoit. Any complaints against the
administration of justice were examined by a committee, composed of the
President of the Court of Cessation, the head of the prosecution
department, a representative of the ministry of justice and, when the
committee is investigating the conduct of a judge, the president of the court
of appeal to whom the judge is affiliated.

* See the Regulation on the Inspection of Reguiar Courts No. 105 of 1966 published in the Jordanian

Gazette of 1965 No. 1879 on page 1681,
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2. The Judiciary after the Israeli Occupation
1. Introduction

Very soon after the occupation, the military authorities issued
several significant military orders which had a fundamental influence on
the legal system and the judiciary and resulted in the following:

a. The abolition of the independence of the judiciary rendering the
judges mere employees of the lIsraeli commander with no judicial
protection or immunity.

b. The abolition of the system of inspection of the work of the
judges and court employees thereby encouraging corruption and
inefficiency.

c. The destruction of the appeal system by the abolition of the Court
of Cessation.

d. The usurpation of many judicial powers which previously were
the prerogative of the various courts, judicial tribunals and officers.

e. Rendering immune of judicial review certain categories of
individuals whose actions the Israeli commander did not wish to be subject
to the scrutiny of the local judiciary.

The result of these alterations and revocations was a judicial system
that was completely subservient to the commander. Rather than administer
a loca! judicial system, the area commander employed civil servants to run
a system of adjudication that was completely subject to, and took its orders
from, the military administration.

I shall review here the effect of some of these changes and describe
how they came about.

The Judicial System 62



2. Independence of the Judiciary

Jordanian law No. 2 on the independence of the Judiciary has been
significantly amended by Military Order no. 310° which has effected the
following alterations:

a. The powers vested according to the law in the Minister of Justice
have been transferred to the "person responsible" who is defined in the
preamble as "whoever the Military Commander of the West Bank area
appoints for the purposes of the order."

b. The judicial council constituted by the law, has been replaced
by a committee appointed by the area commander. Although the order
states that the composition of this committee shall be announced, no such
announcement was ever made. It was learned from a one-time member of
the judiciary who had been interviewed by this committee, that it is
composed entirely of military personnel; amongst whom are the officers
responsible for security, the judiciary and Arab affairs. Article 5 of the
Jordanian Law provides that all appointments, transfers, and promotions in
the judiciary must be made by the judicial council, and it prohibits the
transfer of judges to other functions. This article has been repealed.

c. The disciplinary powers previously exercised by the judiciai
council are to be vested by a later amendment of Order 310 in a special
court which shall be appointed by the commander of the area, No
announcement was ever made concerning the constitution of such a court.

3. Inspection of Courts

The important duties of inspection of the courts are now nominally
carried out by the President of the Court of Appeal. Whether for lack of
time or for some other reason, the inspection of the courts has not been
carried out despite the requirement in the law that 15% of all the work of
the persons under investigation must be inspected. The transfer of these

* Published in 1969 in Volume 18 page 635 of the Collection of Proclamations, Orders and
Appointments.
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duties to the President of the Court of Appeal is improper on the face of it,
since it renders the Court of Appeal itself immune from independent
inspection.

4. Abolition of the Court of Cessation

The abolition of the Court of Cessation has had far-reaching
consequences on the structure and functioning of the judiciary.

First, the abolition of this court has meant that a basic structural
change was effected in the West Bank system of the administration of
justice. The legal system in the West Bank was based on a four-tier
structure with three levels of appeal: from the Magistrate to the Court of
First Instance, to the Court of Appeal, and finally to the Court of Cessation.
Now, this highest level was completely eliminated. Also, the president and
members of the court had important roles to play in various areas, such as
in the appointment of judges, disciplining judges and employees in the
judicial departments, and reviewing complaints made by the Courts’
inspector. As justices of the highest court in the country, they acted as the
guardians of the proper functioning and independence of the judiciary.
With the elimination of this court, these functions suffered accordingly.

Second, the role of the court as the arbitrator of cases where novel
points of law and points of general public significance are raised has been
abolished, without being replaced; the court of appeal has not been given
equivalent powers.

Third, its abolition has meant placing a heavier burden on the Court
of Appeal, which, now, in addition to its appellate jurisdiction, has to act
as a High Court of Justice. This had previously been the function of the
Court of Cessation. With its present composition of a president and five
judges, and with the very large load of case work which it has to bear, the
Court of Appeal cannot be expected to carry out that extra burden properly
and efficiently.
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Fourth, the President and two members of the Court of Cessation,
together with some other judges, used to constitute a special board to
which requests by government departments and others for the interpretation
of any law of general importance, hitherto not interpreted, could be
referred. This board has not been re-constituted, and the important
functions it performed are neglected.

5. Concentration of powers

The process of usurpation of the powers of the judiciary happened
in several ways. A few of the more significant of these are described below:

a. The officer in charge of the judiciary was vested not only with all
the powers of the Minister of Justice under Jordanian law but also inter alia
with the powers of the Jordanian Bar Association, Registrar of Companies,
trademarks and patents.

b. The Objection Appeals Committee created by Order 172 was
empowered to hear many cases which had previously been within the
jurisdiction of the regular courts. These included appeals against
expropriation of land, assessments of income tax, pension rights to civil
servants, and assessments of value added tax.

The objection committee was only able to make recommendations
to the area commander who could accept or reject them. The committee
was not bound by the rules of evidence or procedure and it was able to
determine its own procedure.

6. Immunity from Judicial Review
It has already been mentioned that the Jordanian constitution

guaranteed the right of all jordanian citizens to bring cases in the regular
courts, civil or criminal, against the government or any of its departments.
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This right has been denied by Military Order 164°" which prohibited the
courts of the West Bank from hearing any case or issuing any order or
decision or any other instruction which provided for, or enabled anyone,
to submit a legal proceeding without a permit against any of the following:

1. The state of Israel and its branches and employees;

9. The lsrael Defense Forces and its members;

3. The authorities which have been appointed by the area
commander or those who have been delegated by him to work in the area;

4. The authorities which have been appointed by the area
commander or those who have been detegated by him to work in the area;

5. Persons employed by such authorities;

6. Whoever works in the service of the lsraeli army or is
empowered by it.

The order empowers the area commander, or whomsoever he
appoints for this purpose, to issue a permit allowing the courts to hear any
specific case.

The order also restricts the right of the courts or litigants to summon
any person employed by any of the above-mentioned categories to give
evidence, submit documents, OF submit details or answers to interrogatories
orally or in writing without first obtaining the approval of the area
commander. By a later amendment the scope of this order was later
widened by requiring a similar permit before the courts may hear cases
involving property owned by or in the possession of any of the categories
mentioned above.

The effect of this order has been to reduce substantially the cases
actually heard by the courts concerning any of the categories against whom
no litigation can be commenced without prior approval by the commander.
In practice, when an application for permission to begin proceedings is

5 published on Nov. 3, 1967 in Volume 8 page 133 in the Collection of Proclamations, Orders and
Appointments. Through circular number 49/692 dated 4/5/1981, the legal advisor was appointed as the
officer responsible for giving permits under this order.
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submitted, it takes between four months and one year to obtain the
permission, if it is granted at all. Cases which are not against autharities or
persons within the categories mentioned in the order, and which may
therefore commence without a permit, are delayed when a government
employee is required to give evidence or submit pertinent documents. It is
not uncommon for a party who can benefit from the delay to ask the court
to summon such witnesses knowing that in this way the case would remain
pending for several years.
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Conclusion

When the Palestinian leadership accepted the Madrid formula for
the commencement of negotiations with the government of Israel, it agreed
to negotiate peace through two stages, an interim and a final stage. Since
the convening of the Internationa! Peace Conference in Madrid the
negotiations have been concerned with the interim phase and the
arrangements for Palestinian Self-Government which are to apply during
this first stage. Because of this agreed basis for the negotiations, it has not
been possible during the first phase to base the negotiations on Palestinian
rights and challenge their violation by Israel brought about through the
unilateral arrangements imposed by tsrael during the course of its long
occupation of Palestinian territory.

And vyet, despite these restrictions, the possibilities for making
headway towards the achievement of Palestinian aspiration of
independence and statehood, remain substantial. However it will not be
possible to realize these hopes, through a process organized on the basis
of these two stages, before an adequate knowledge has been gained of the
state of the law and public administration existing in the Palestinian
territories. It is hoped that this study will contribute to this.
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Appendix |

THE ADMINISTRATIVE DECISION ACCORDING TO THE JORDANIAN LAW
BEFORE 1967

According to regulation No. 125 (regulation regarding administrative divisions)
which was issued by virtue of Article 120 of the Jordanian constitution and which was in
force when the Israeli occupation took place the Hashemite Kingdom of Jordan was divided
into the following districts for the purposes of administration:

1) The district of the capital.

2) District of Jerusalem.

3) District of Irbid.

4} District of Nablus.

5) District of Hebron.

6) District of Balka.

7) District of Karak.

8) District of Muan (article 2) of the regulation.

According to Article 3, districts consisted of subdistricts, and village tribes.

According to Article 4, the district is govemed by the district-commissioner, the sub-district
by a Mutasaref, director of Quarter, director of Nahieh.

According to schedule two of the regulation, the district of Jerusalem included the following:
1-a- The district of jerusalem which was comprised of 36 cities, villages and tribes.
b- of Jericho was comprised of 6 cities, villages and tribes.
¢- of Bethlehem was comprised of 15 cities, villages and tribes.
2-a- Sub-district of Ramallah which was comprised of 48 cities, villages and tribes.
b- Nahiet Al Nabi Saleh which was comprised of 9 cities, villages and tribes.
¢- Nahiet Deir Kadis which was comprised of 9 cities, villages and tribes,

According to schedule 4 of the regulation, the district of Nablus included the
following:

1-a- The district of Nablus was comprised of 66 cities, villages and tribes,

b- Quarter of Tulkarem was comprised of 25 cities, villages and tribes.

¢- Quarter of Qualqilya was comprised of 10 cities, villages and tribes.

d- Quarter of Salfit was comprised of 23 cities, villages and tribes.

e- Quarter of Toubas was comprised of 11 cities, villages and tribes.

f- Nahiet Anabta was comprised of 7 cities, villages and tribes.

2-a- Sub-district of Jenin which was comprised of 31 cities, villages and tribes.
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b- Nahiet Ya'bad which was comprised of B cities, villages and tribe.
< Nahiet Silet a} Thaher which was comprised of 15 cities, villages and tribes.

According to schedule 5 of the regulation, the district of Hebron included the
following:

1-a- The district of Hebron which was comprised of 21 cities, villages and tribes.

b- Nahiet Dura which was comprised of 14 cities, villages and tribes.

Appendix |I

POWERS OF THE VARIOUS ADMINISTRATIVE OFFICIALS IN THE MIDDLE
LEVEL OF GOVERNMENT ACCORDING TO THE JORDANIAN LAW
BEFORE 1967

Regulation No. 1 of 1966: Regulation Regarding Administrative Bodies issued by
virtue of article 120 of the Jordanian constitution.

Article 12

The District Commissioner shall be responsible to fulfill the following functions:

a- Implementation and protection of public liberties within the laws and regulations in
force.

b- Preservation of public morals, public order, and pubtic security in the strict and the
protection of rights and personal security and the achievement of justice within the
perimeters of the independence of the judiciary.

o Creation of the conditions which lead to the developments of the district economically
and socially, and spread education and achieve moral and academic development and
harmony amang all residents of the nation. To fight illiteracy and encourage sport activities.
d- To activate and better administer the work of municipalities and village councils.

Article 28

The district commissioner must achieve and supervise the following matters which are
considered local public services in the district. He should do so in coaperation with the
competent authorities and bodies in accordance with the laws, regulations and instructions
in force.

a- Build roads that connect districts and sub-districts, with the villages and to maintain
them.

b- Supply drinking water to cities and villages in cooperation with municipal and village
councils and ather competent authorities.
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¢ Regulate public facilities in cities and villages such as pastures, water sources, public
places and parks, cemeteries and to designate the necessary land needed to put forward the
basis which insures their proper use.

d- Encourage public education, fight illiteracy, and establish pubiic libraries.

e Dry swamps, expand free health services, and establish clinics and adequate homes for
the elderly people, orphans and juvenile delinquents.

- Plan the developments in cities and villages, and provide electricity and postal services.
8- Establish public markets and encourage agricultural and industrial production and
establish exhibitions for local industrial and agricultural products.

h-  Regulate matters of civil defense and take necessary steps to ensure it,

i- Sponsor charitable, scouting and sport activities,

i~ Regulate the investment of fishing and hunting in accordance with the local interest and
conditions.

k- Activate the establishment of forests and forestation and regulate the use of public of
these.

 Take the necessary steps to fight natural catastrophes such as floods, fires, epidemics,
diseases and starvation and to inform the competent ministries in order to pursue this.
m- Protect archeological sites, promote the fine arts, cinemas, public places of
entertainments and public places.

n- And generally to be responsible for all matters which any law or regulation or which
the council of minister empowers administrative officers to enforce.

Article 56

The Mutasaref shall be responsible to fulfifl the following functions:

a-  Implementation and protection of public liberties within the laws and regulations in
force.,

b- Preservation of public morals, public order, and public security in the sub-district and
the protection of rights and personal security and the achievement of justice within the
parameters of the independence of the judiciary.

¢ Creation of the conditions which lead to the development of the sub-district
econamically and socially, and spread education and achieve moral and academic
development and harmony ameng all residents of the nation. To fight illiteracy and
encourage sport activities.

d-  To activate and better administer the work of municipalities and village councils,

Article 70
The Mutasaref must achieve and supervise the following matters which are considered local

public services in the sub-district. He should do so in Cooperation with the competent
authorities and bodies in accordance with the laws, regulations and instructions in force.
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a- Build roads that connect districts and sub-districts, with the villages and to maintain
them.

b- Supply drinking water 10 cities and villages in cooperation with municipal and village
councils and the other competent authorities.

c- Regulate public facilities in cities and villages such as pastures, water resources, public
places and parks, cemeteries and to designate the necessary tand needed and to put forward
the basis which ensures their proper use.

d- Encourage public education, fight illiteracy, and establish public libraries.

e~ Dry swamps, expand free health services, and establish clinics and adequate homes for
the elderly people, orphans and juvenile delinquents.

= Plan the developments in cities and villages, and provide electricity and postal services.
g- Establish public markets and encourage agriculture and industrial production and
establish exhibitions for local industrial and agricultural products.

h- Regulate matters of civil defense and take necessary steps to ensure it.

i- Sponsor charitable, scouting and sport activities.

i- Regulate the investment of fishing and hunting in accordance with the local interest and
conditions.

k- Activate the establishment of forests and forestation and regulate the use of public of
these,

|- Take the necessary steps to fight natural catastrophes such as floods, fires, epidemics,
diseases and starvation and to inform the competent ministries in order to pursue this.
m- Protect archeological sites, promote the fine arts, cinemas, public places of
entertainments and public places.

n- And generally to be responsible for all matters which any law or regulation or which
the council of minister empowers administrative officers to enforce.

Appendix Il

POWERS OF THE VILLAGE COUNCILS AS THEY STAND TO DATE
Article 9 of law No. 5 of 1954 - The law of administration of villages:
As amended by the sraeli military orders.
Powers of the villages councils. Every village council is entitled to perform the
following:
1- Establish schools and playgrounds.
2- Establish clinics.

3. Establish and regulate public markets and places of public auction.
4- Establish and regulate slaughterhouses.
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6- Plan and regulate the public supply of water.

7- To plant trees in any street or pubiic place and to erect fences around land.

8- To execute these public works according to the provisions of the laws in force.

9- To appoint or dismiss clerks and employees in the village council.

10- Generally, to carry out necessary actions for the development of the village
health facilities and the health of the inhabitants, their security and weli being.

Article 10

In the execution of the functions mentioned above as well as those powers
mentioned in article 11 of this law ..

The council must abserve the instructions which the Mutasaref finds it necessary
or appropriate to issue in order to protect public order, security, health and the weil being
of the residents of the village.

Article 11
The powers of the village council to issue decisions.

1- Every village council has the right to issue decisions to execute the above-
mentioned functions as well as the functions mentioned herein after:

a- To ensure that public laws and places remain clean from garbage and other
obstacles.

b-To prevent the deposit of garbage affecting public health on private property and
take measures for the abatement of nuisance arising from drains, cesspools, or otherwise.

¢ To provide cleaning and maintenance of wells, make canals, drains, water
sources and to prevent the pollution of these water sources,

d- To oversee building constructions and width of roads.

e- To prevent the spread of contagious diseases.

f- To impose the duty of informing the authorized competent autherities deaths and
births.

8- To regulate cemeteries.

h- To prevent the destruction of felling of trees, and forests or regulate their
thinning.

i- Take measures to destroy harmful weeds, and fight agricuiturat diseases.

j- To take necessary steps to prevent soil erosion.

k- To fix days for harvesting,
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I- Organize pasturing.

m- Prevent or organize the transport of cattle.

n- Put provisions for the supervision of dogs and take alt necessary precautions to
prevent rabies.

o Prevent the spread of diseases of cattle birds and bees.

p- Organize the principles used in the distribution and cultivation of village lands
held in common.

g- To protect governmental property, village, public properties, buildings, of
historical and archeological sites.

r- Supervise and protect marks delineating divisions of property.

s- Any other objectives which the Mutasaref agrees is necessary for public health,
safety and well being of the inhabitants of the village. The Mutasaref was replaced by the
person appointed by the area commander by Order 191,

2-a The above resolutions cannot be implemented without the approval of the
Mutasaref” also replaced by Order 191.

b- Without prejudice to paragraph above, the following resolution by the coundil
do not need the approval of the person responsible.

If the decision require the one time expenditure of a sum not exceeding ).D. 100
and provided that this is consistent with the budget.

Appendix IV
POWERS OF THE MUNICIPAL COUNCIL AS THEY STAND TO DATE

Following is a summary of article 41 of the municipalities law of 1955, as
amended by military orders which discuses the functions of the municipal council:

a Subject to the provisions of any other legislation the municipal council shall be
vested with the following authorities functions, and powers, within the municipality area.

1. Town planning and roads:
Town planning, opening of streets, and all other matters relating to road planning.

2- Building licenses:
To supervise the construction of buildings, demolition and all matters related

thereto.
3- Water:

Provide the population with water and oversee its quality and distribution, the
prevention of its poliution.
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4- Electricity and Gas:

Provide the population with electricity or gas and establish plants, and distribution
networks,

5- Sewage:
To construct a sewage system and public toilets and supervise and administer them.

6- Public Markets:
To establish and regulate public markets and fix the kinds of goods to be sold in
them or to prevent their sale outside the market.

7- Crafts and Industries:
To regulate, observe and fix special places for crafts and industries.

8- Land and Sea Transportation;

To organize and regulate transportation within municipal boundaries.

9- Hotels:
Regulate hotels, hostels and fix their prices.

10- Public places:

To supervise, regulate, restaurants, cafes, clubs, bars, dancing ciubs, playgrounds,
theaters, cinemas, and any other entertainment public places, and also to make a charge on
tickets sold in it, and to regulate their opening and closing hours.

17- Public Morals:
To protect public morals and prevent prostitution.

12- Parks
To establish regulate and control parks, gardens, swimming places and baths.

13- Fire brigades

To take precautions to prevent fire, control fuel combustible material and regulate
its sale and storage, and maintain appliances for extinguishing fires.

14- Floods:
To take measures to prevent damages caused by flooding.

15- Disaster relief
Provide relief for victims of fires, floods, earthquakes and other general disasters,
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16- Health Institutions:
Establish maternity centers, quarantines, hospitals, first aid centers, pharmacies and
other health institutions and supervise them.

17- Sport and Cultural
To open and regulate museums, public libraries, schools, cultural, sport, musical
institutions.

18- Nutrition:
To supervise bread, meat, fish, vegetables, fruits and other food suppliers.

19- Slaughterhouses:
To establish slaughterhouses, and check animals, and poultry and take measures

to prevent the spread of diseases.

20- Cleanliness
The collection of garbage from houses and public places, and their destruction.

21- Health Supervision
To supervise places of habitation and stores, to ensure their cleanliness and destroy
bugs.

22- Public Health
To take all necessary measures to provide public health and to prevent disease
between the inhabitants.

23- Cemeteries:
To establish and regulate cemeteries.

24- Precautions:
To take necessary precautions to protect people and property from danger due to
malicious incidents that could arise because of any of the matters mentioned in this article.

25- Begging:
To prohibit street begging, to establish adequate homes for the reception of
disabled people to control the collection of donations in public places.

26- Gambling and Lottery:
To control gambling and lottery.

27- Employment Offices:
Establish employment offices and supervise them.
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28- Civil Defense:
To establish shelters for protection from air-raids.

29- Peddlers:
To supervise and organize peddlers.

30- Advertisement:
To control the exhibition of advertisement and biil-boards.

31- Demolition of Buildings:

To order the demolition of any dangerous buildings or buildings that could
endanger public health.

32- Weights and Measurements:

To supetvise weighis and measurements.

33- Wholesale;
To weigh what is sold wholesale in public markets, outside of stores and depots.

34- Road excesses:
To sell road excesses and what have been expropriated for public purposes.

35- Dogs
Supervise dogs and protect the public from stray dogs

36- Cattle
To supervise cattle and organize the markets for their sale.

37- Budget, Accounts and Salary scales:

To approve the annual budget and accounts before passing it to the state controller.

38- Use of Municipal properties:

To administer the municipality property and construct the necessary buildings, rent,
morigage and sell them in accordance with the law. Accept donations, contribution and
annuities.

39-To supervise open spaces and request their owners to keep them clean and tidy
and construct fences around them.

40- To regulate the opening and closure of workshops.
41- Other functions:

To carry out any other function which this or any other law enforce in the kingdom
requires the municipality to carry out,
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